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APPLICATION. 


§ 52. Lire.—Answers in.— Warranties—In the application 
were the following questions and answers. “ Has the party had 
during the last ten years any sickness or disease? If so, state 
particulars and the name of the physician or physicians who 
prescribed or who were consulted. A. Nine years ago had an 
attack of typhoid fever.” Q. “ Have you employed or consulted 
any physician for yourself or your family ? If so, give name or 
names and residence. A. Dr. Paine, Putnam, Conn. ; nine years 
ago; he is now dead.” An agreement was annexed that the an- 
swers were warranted to be full, correct, and true, and that no 
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circumstance was concealed or withheld which unfavorably af- 
fected the value of his life, or which the company ought to know. 
There was evidence that other physicians had at times been 
called. Held, that the answers were true so far as they went, 
and if fuller answers were desired, they should have been exacted. 

Fitch vs. Am. Popular Life Ins, Co., 59 N. Y., 573 ; Edington vs. Mut. 
Life, (6 Ins. L. J., 112.) . 

If a question is not answered there is no warranty that there 
is nothing to answer. 

Liberty Hall vs. Ins. Co., 7 Gray, 761. 


Fraud may be predicated upon the suppression of truth, but 
warranties must be based upon the affirmation of something not 
true. There was no warranty that the answers stated the names 
of all the physicians employed or consulted at any time. Held, 
that the answers were true and full in the sense that the insured 
had not intentionally concealed any material fact. Warranties 
in policies will not be extended to include anything not necessa- 
rily implied in their terms. 


Loud vs. Ins. Co., 2 Gray, 221; Campbell vs. Ins. Co., 98 Mass., 381 ; 
Hide vs. Bruce, 3 Douglas, 213. 


Language in the policy, if ambiguous, must be construed in 
the sense in which the insurer had reason to suppose it would be 
understood, and most strongly against himself. 


Hoffman vs. Ins. Co., 32 N. Y., 405 ; Fowkes vs. M. & L. Life Assurance 
Assoe’n, 3 Best & Smith, Q. B., 917. 


Whether the answers were fairly made was a question for the 
jury. 
Dilleber vs. Home Life Ins. Co. 
Rep'd Jour'l, p. 296. “N.Y.O. A. 


§ 538. Lire.—Truth or Falsity of Answers.—Burden of Proof. 
The burden of proof of the truth of answers in the application, 
touching the health and habits of the insured, is not upon the 
claimant under the policy. 

Piedmont and Arlington Life Ins, Co, vs. Ewing. 

Rep’d Jour’l, p, 285, 





Application—Contract. 


CONTRACT. 


§ 54. Lire.— Where Terms are in Negotiation not Complete — 
It appeared from the evidence that an agreement had been made 
for part payment of the first year’s premium in advertising, and 
the advertisement had begun, but the insured declined to pay the 
balance due on the premium, saying that the advertisement was 
to pay the first semi-annual premium, and he would write to the 
agent with whom he had made the contract. After sufficient 
time for so communicating, the payment was again declined, and 
upon a third call of the agent he was found to be sick, but said 
he would look up the accounts and settle the matter when he 
recovered. He died soon after, and on the day of his death the 
balance was paid by a friend to a representative of the agent, 
who was in ignorance of the facts, and gave a receipt and sub- 
sequently delivered the policy. Held, that the minds of the par- 
ties had not met while the insured was in health. The terms 
were in negotiation, and there was no agreement. The company 
could not be bound by payment ignorantly received when the 
insured was in extremis. A verdict against the company could 
not be sustained on the evidence. 

Piedmont and Arlington Life Ins. Co. vs. Ewing. 

—§ 53. 


§ 55. Liue—Repudiation of—Note as Consideration—The 
company agreed through its agent to issue a new policy to the 
plaintiff upon the life of her husband, and a note of the husband 
was taken as adequate consideration for the agreement. Held, 
that as the insured was not bound to the company, and had no 
pecuniary interest in the policy, his note was that of a third 
party. Held, that a refusal of the company to accept payment 
of the note, or issue the policy, and a repudiation of the whole 
arrangement, was a refusal to carry out the contract, which ex- 
cused from subsequent tender of premiums. 

Ford vs. Tiley, 6 B. & C., 325; Franchot vs. Leach, 5 Cow., 506 ; Traver 
vs. Halstead, 23 Wend., 66 ; Cort vs. Ambergate R. R. Co., 6 Eng. L. & Eq., 
230 ; Hochster vs. De La Tour, 20 ib., 157; Frost vs. Knight, 7 Law Rep. 
Ex. Chamber, 111 ; Burtis vs. Thompson, 42 N. Y., 246. 
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Held, that action to compel performance of the contract was 
properly delayed until the death of the insured, when the injury 
was actually sustained. 

42 N. Y., supra. 

Held, that the declaration of the promissor that he will not 
perform, is an excuse for not offering to perform many and suc- 
cessive conditions as well as one. Subsequent premiums, though 
many, need not be tendered. 

Crist vs. Armour, 34 Barb., 378. 


Shaw vs. Republic Life Ins. Co. 
Rep’d Jour’l, p. 302. 


DESCRIPTION. 


§ 56. Fire.— Non-Disclosure of Mortgage.—Application.— War- 
ranty.—LEstoppel.—The policy provided that the application 
should be deemed a part of the policy, and a warranty. “ And 
if any person insuring any building or goods in this office, shall 
make any misrepresentation or concealment, such insurance 
shall be void.” Also, “in all cases of application for insurance 
in this company the applicant shall state the true value of the 
property, and also the amount of incumbrance, if any exist 
thereon.” The insurance was effected through a broker. No 
written application was made or required. He merely presented 
the written forms adopted in policies in his own companies on 
the same property, and stated to the defendant’s agent that he 
approved the risk. The existence of mortgages on the property 
was not stated in the written forms, nor mentioned to the agent. 
Held, that the presentation of the written statement in the poli- 
cies by the broker was an application by the insured. Held, that 
the non-disclosure of the existence of the incumbrances ren- 
dered the policy void, regardless of their materiality. 

Bowman’s Case, 4 Md. Rep., 620; Balt. Fire Ins. Co. vs. Loney, 20 Md. 
Rep., 20. 

Held, that there was no ground in the construction of the po- 
licy, or in the facts, for applying the doctrine of estoppel as laid 
down in Maryland Fire Ins. Co. vs. Gusdorf. 

Beck & Bolte vs. Hibernia Ins, Co, 

Rep’d Jour’l, p. 272, 





Description— Evidence. 


EVIDENCE. 


§ 57. Lire.—Letters of Insured.—Medical Attendant.—Repeti- 
tion of Objections.—Where the objection to the introduction of let- 
ters of the insured was general, there was no error in admitting 
them if they were competent for any purpose. They were not 
competent to prove the facts regarding the health of the insured 
stated in them. 

Swift vs. The Mass. Mut. Life Ins. Co., 63 N. Y., 186; Edington vs. 
Mut. Life Ins. Co., N. Y. C. A. (6 Ins. L. J., 112). 

But such facts being otherwise proved, they were competent to 
show that he had knowledge of his having symptoms of con- 
sumption. The admission of the evidence of the medical attend- 
ant, against the objection that it was obtained while attending in 
a professional capacity, was error. 


2 BR. S., 406, sec., 73 ; Edington vs. Mut. Life Ins. Co., supra. 


Where upon a trial an objection has once been distinctly made 
and overruled, it need not be repeated to the same class of evi- 
dence. Nothing is waived by conforming to this rule. Where 
the exclusion of such medical evidence would have left the evi- 
dence as to the health of the insured conflicting, a refusal of the 
judge to submit the question to the jury was error calling for re- 
versal of judgment. 


Dilleber vs. Home Life Ins. Co. 
—§ 52. 


§ 58. Lire.—Opinion of Medical Expert—A medical expert 
was asked his opinion, based upon his personal observation and 
treatment, as to the insanity of the plaintiff, which was given 
without objection. Held, the interrogatory to be propounded to 
an expert is not what his opinion is upon the testimony, but 
what it is if the facts are as stated to him by the question. 


Butler vs. St. Louis Life Ins. Co.* 
Iowa 8S. C, 


* Decision rendered at Dec. Term, 1876. Appeal from Des Moines Dist. Court, 
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GASOLINE. 


§ 59. Fire.—Use of, Prohibited.—Construction of Policy.— 
The policy provided that “ the generating or evaporating within 
the building, or contiguous thereto, of any substance for a burning 
gas, or the use of gasoline for lighting, is prohibited, unless by 
special agreement indorsed on this policy. Held, that gasoline 
works for lighting the building, fifty feet distant, were not con- 
tiguous within the meaning of the policy. Held, that the use of 
gas so generated from gasoline is not “the use of gasoline ” 
within the meaning of the policy. 

Arkell vs. Commerce Ins. Co. 

Rep’d Jour’), p. 251. 


JURISDICTION. 


§ 60. Fime.—Removal from State to Federal Court.—Petition 
was filed in the Superior Court of Cincinnati to recover for a loss 
under a fire policy. The company’s answer set up the condition 
in the policy requiring suit to be brought within one year from 
the date of loss, and averred that more than a year had elapsed. 
No reply was filed to this answer, and the case was pending in 
this condition at the time of the passage of the act of Congress 
of March 3d, 1875, relating to the removal of cases to the 
Federal courts; and thereafter, when more than a year after 
the passage of the act, in March, 1876, the defendant applied to 
remove the case into the U.S. Circuit Court, where the tran- 
script was duly filed. The plaintiff thereupon moved to remove 
the case back to the State court, on the ground that the removal 
was made too late. Held, that no reply having been filed in the 
State court, the case was not at issue there, and therefore could 
not have been tried there at any time after the passage of the 
act and before the application for removal, therefore the appli- 
cation was not too late. 

Michigan Central R. R. Co. vs. Andes Ins. Co.* 


* Decision by Swine, J. Mathews, Ramsay & Mathews, for motion. Moulton, Levy & John- 
son, of Cincinnati, contra. U. 8. C. C., 8. D. of Ohio. 


§ 61. Frmre.—Amount in Dispute.—In an action upon a money 
demand, where the general issue is pleaded, the amount of the 
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debt claimed, and not merely the damages alleged or the prayer 
for judgment at its conclusion must be considered in determining 
whether the U. S. S. C. can take jurisdiction. 

Lee vs. Watson; 1 Wall., 339. 


An action upon a policy for $1,400 where only that amount 
can be recovered, though damages are laid at $3,000, will not 
give the court jurisdiction where the limit was fixed at $2,000. 


Shacker vs. Hartford Fire Ins. Co. 
Reported Jour’l, p. 319, U.S. 8. C. 


§ 62. Firzt.— Removal from State to Federal Court.— Citizenship 
of Insurance Corporation.—The words “final hearing or trial,” 
in the act of Congress of 1867, prescribing the conditions of re- 
moval of causes to a Federal court, require the application to be 
made before “ trial” in actions at law, and before “ final hear- 
ing”’ in suits in equity. Such application will not be allowed 
after the applicant has exercised its election by standing trial in 
a State court, though not final. 

Breery vs. Drick, 22 Grat., 489 ; Newton vs. Beshong, 22 Grat. ; Galpin 
vs. Critchlow, 112 Mass., 339 ; Home Ins. Co. vs. Dunn, 20 Ohio St. R., 
175; Alcerly vs. Vilas, 24 Wis., 165; Adams Ex. Co. vs. Trego, 35 Md., 
47; 10U.S. Stat. at Large, 79, 80; Gibson vs. Johnson, Pet. C. C., 44; 3 U. 
S. Stat. at Large, 198-200-396 ; 14 Mass., 412; 4 U. S. Stat. at Large, 633; . 
12 U. S. Stat. at Large, 756; Acts of Congress of 1865 and 1866 ; Revised 
Stat. of U. S. of 1875, p. 113; Case of Dunn vs. Ins. Co., 20 Wall., ex- 
cepted to. 

A foreign insurance corporation which has complied with the 
laws of Virginia is domiciled there, and is no longer a citizen 
of another State in matters of controversy with citizens of Vir- 
ginia. It must sue and be sued in the State courts, and does 
not come within the terms or spirit of the act of Congress relating 
to the removal of causes. 

Continental Ins. Co. vs. Casey. 

Rep’d Jour’1, p. 277. 


OTHER INSURANCE. 


§ 63. Firr.—Knowledge of Agent.—Admission of Evidence. — 
1. If the agent of an insurance company, empowered to take 
risks and issue policies, knows, when he issues a policy, that 
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there is other insurance upon the property, his failure to write 
the company’s consent thereto in the instrument will not defeat 
an action thereon, although the policy itself declares that it shall 
be void in case the assured “ shall have or shall hereafter make 
any other insurance upon the property without the consent of 
the company written herein ;” and also declares that “the use 
of general terms, or anything less than a distinct, specific agree- 
ment, clearly expressed and indorsed upon the policy, shall not be 
construed as a waiver of any printed or written restriction 
therein.” 

2. The question of fact was, whether defendant’s agents, when 
they issued the policy in suit for $1,200, knew that there was 
other insurance upon the property for $600; and there was con- 
flicting evidence upon that question. It being stipulated that 
the value of the property when the policy was issued was only 
$1,800, defendant’s said agents, as witnesses in its behalf, were 
asked, 1, Whether there was any rule of the company which 
they followed in insuring property, in reference to the amount of 
insurance ; and 2, Whether, assuming the value of the property 
in question to have been $1,800 and no more, with $600 already 
upon it, they would have put $1,200 more upon it. Held, that 

_ it was error to reject the evidence. 


Roberts vs. Continental Ins, Co.* 
* Decision rendered March 20th, 1877. To appear in 41st Wis. R. 


REINSURANCE. 


§ 64. Lire— Answers in Application.—Construction of Policy. 
—Pleadings.— Evidence.—The policy was in the C. company, in ex- 
change for a policy in the E. company, in consequence of a 
contract concerning the assumption of the risks of the latter by 
the former. The complaint against the C. company annexed a 
copy of the policy, and stated that it would be referred to on the 
trial as to its terms and conditions. The policy recited that the 
policy of the E. company had been surrendered, and made the 
application and representations for the E. policy a part of itself, 
and the representations a part of the consideration. It also 
provided that if the declaration to the E. company should not 
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have been discovered in any respect untrue within one year from 
the date of the C. company’s policy, the same should be con- 
sidered incontestable by the C. company, unless it should be 
discovered willfully and fraudulently untrue. Held, that the ques- 
tion of insurance in the E. company, and the effect of the agree- 
ment between the companies, was sufiiciently raised in the 
pleadings. Held, that the C. company could not complain that 
the risk was one which a company could not safely take ; the 
transaction was not as to this risk alone, but between the compa- 
nies, which obligated the acceptance of this risk with the rest. Held, 
that the C. policy required only that the representations to the 
company should be true for the time when they were made, not at 
the time of issuing the C. policy. Evidence of the statements 
of insured to show that he knew what his condition was at the 
time of the declaration, made after the issuance of the E. policy, 
was properly excluded. 

Cohen vs. Continental Life Ins. Co. 

Rep’d Jour’l, p. 290. 


§ 65. Lire.—Construction of Contract.—Party to Action —The 
C. company being about to retire from business, made a contract 
with the H. company, in consideration of the transfer of nearly 
all its assets, under which the latter agreed to pay to the holders 
of policies from the C. company, “ all such sums as that company 
may by force of such policies become liable to pay.” Held, that 
the agreement includes a policy-holder who is seeking compensa- 
tion in damages for a failure of the C. company to keep alive its 
contracts, by receiving payment of premiums when tendered. 
Held, that the plaintiff in such case had a right to maintain in 
his own name an action against the H. company. 

Glen vs. Hope Mut. Life Ins. Co., 56 N. Y., 379 (3 Ins. L. J., 680). 

Fischer vs. Hope Mutual Life Ins. Co. 

Rep’d Jour’, p. 254. : N.Y. C. A. 


SUICIDE. 


§ 66. Lire.—sSane or Insane.—Pleading.—The policy provided 
that it should be void if the insured died “ by suicide, (sane or 





250 Digest of Decisions. [ April. 


insane).” The defendant company pleaded that the insured died 
from the effects of a pistol-wound inflicted on his person by his 
own hand, and that he intended by this means to destroy his own 
life. The plaintiffs replied that he was of unsound mind at the 
time, and wholly unconscious of the act. Held, that the terms 
“suicide,” and “dying by his own hand,’ have the same 
meaning. 
Borradaile vs. Hunter, 5 Manning & Granger, 668. 


Held, that the policy phrase imported any intended act of self- 
destruction, whether felonious or otherwise ; it was sufficient if 
the insured was conscious of the physical nature of the act, 
although he was incapable of judging between right and wrong. 

34 Wis., 389. 


Held, that the phrase “ wholly unconscious of the act,” in the 
averment, refers to the nature of the act as a crime, not to the 
mere act itself; the averment meant that the insured was insane, 
and a demurrer to it was properly sustained. 

Breasted vs. Farmers’ Loan and Trust Co., 4 Hill, 73 


Bigelow vs. Berkshire Life Ins. Co. 
Rep’d Jour’l, p. 109. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


JAMES ARKELL, er ar. Respondents, 


vs. 
COMMERCE INS. CO., Appellant.* 


The policy provided that ‘‘the generating or evaporating within the building, or 
contiguous thereto, of any substance fora burning gas, or the use of gaso- 
line for lighting, is prohibited, unless by special agreement indorsed on this 
policy.” 


Held, that gasoline works fifty feet distant for lighting the building, were not 
** contiguous ” within the meaning of the policy. 


Held, that the use of gas so generated from gasoline is not ‘‘ the use of gasoline” 
within the meaning of the policy. 
Gro. W. Miter, for Appellant. 
Dantet S. Monetx, for Respondents. 


Murr, J. 
After the policy was issued to the plaintiffs, works were constructed 
by them for the purpose of manufacturing gas from gasoliue, for 
“epecidedaprils,i87. 2 ££ 
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lighting the building in which the insured property was. The gas 
was evaporated in a tank which was located at least fifty feet from the 
building, and was conducted to the same by means of pipes and other 
apparatus. 

It is insisted that the express provisions of the policy were violated 
by the construction of the gas-works, and the use of the gas manufac- 
tured in said works in the building of the plaintiffs. 

One of the conditions of the policy is, that “the generating or eva- 
porating within the building, or contiguous thereto, of any substance 
for a burning gas, or the use of gasoline for lighting, is prohibited 
unless by special agreement indorsed on this policy.” 

Under this clause, the question arises whether the works and fix- 
tures which were erected and put in operation, were constructed and 
used in violation of the condition cited. The gasoline works certainly 
were not within the building, nor do we think that they were contig- 
uous to the same in the sense in which that word is employed. They 
were at least fifty feet from the building, and there is no ground for 
claiming that at that distance they were sufficiently near the building 
of the plaintiffs to bring them within the meaning of the condition. 
Contiguous is defined to be adjacent ; in actual close contact ; touch- 
ing; near. The word “contiguous” is a relative term, and when 
employed in reference to a building, evidently means in close prox- 
imity to the same. Within the definitions referred to, a building lo- 
cated fifty feet from another, would not be contiguous to the latter 
in any sense, but separate and distinct from it. 

It follows necessarily that the gasoline works of the plaintiffs were 
not contiguous to the building which contained the property insured. 
It is also manifest that such a construction was not contemplated by 
the parties, from the rules established in reference to the introduction 
of gas machines which were adopted by the executive committee of 
the National Board of Fire Underwriters, which were put in evidence 
by the defendant, and provide as an indispensable requirement, 
among other things, for the erection of said gas works, that the gen- 
erator must be placed at least fifty feet from the building to be lighted. 
As this was done in regard to the gas-works of the plaintiffs, there 
was a full compliance in this respect with the rule referred to, as well 
as with the condition of the policy cited. In view of the facts, the 
referee was not authorized to find in accordance with the request of 
the defendant’s counsel, that the putting into the building of the 
pipes and apparatus, and also the placing of the tank upon the lands 
on which the buildings described in the policy stood, was contrary to 
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the terms of the policy, and any such findings would have been er- 
roneous. It is also urged that the condition under consideration 
prohibits the use of gas for lighting, if made from gasoline. It is not 
so expressed or stated in the policy, and the gasoline cannot, we 
think, be considered as gas within the sense and true interpretation 
of such condition. Itis not made to appear that gas and gasoline 
constitute and form the same, or an article similar in all, or in most 
respects ; nor whether gasoline may not be used or burned in some 
other manner than gas which is manufactured from it. Nor is it 
proved that gas is as dangerous as gasoline. In the absence of any 
such evidence, and as the policy only prohibits the use of gasoline, 
and not gas, we cannot assume that the latter was intended, and that 
burning gas, whether manufactured from gasoline or any other mate- 
ria], was within the prohibition contained in the policy. If, as we 
have seen, the plaintiffs had the right to put up the gasoline works, 
connect them with the building, and manufacture gas therein, and 
also to use the same, then the policy was not forfeited by the act, and 
the question whether there was a waiver of the condition in the pol- 
icy does not arise. As the authority existed, there was no necessity 
for any consent of the defendant, and hence the evidence introduced 
to prove, and which, as the referee has found, did establish that the 
agents of the company consented that the plaintifis put in the works 
for the manufacturing of gas, and for lighting the building, could 
have no bearing upon the case, and is not material. It could do no 
harm, as the plaintiffs were entitled to recover without any such 
proof, and the introduction of it could not interfere with or prevent 
such recovery. 

No other question in the case demands comment, and there being 
no error, the judgment should be affirmed. 

All concur. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


JONAS FISCHER, Respondent, 
vs. 


HOPE MUTUAL LIFE INS. CO., or New York, 
Appellant.* 


An agreement between the C. and H. companies, under which, the latter agrees to 
pay to the holders of policies from the C. company, ‘all such sums as that 
company may, by force of such policies, become liable to pay,” includes a 
policy-holder who is seeking compensation in damages for a failure of the C. 
company to keep alive its contracts, by receiving payment of premiums when 
tendered. 


The plaintiff in such a case has a right to maintain, in his own name, an action 
against the H. company. 


Judgment affirmed. 


S. A. Noyes, for Appellant. 
D. 8. Riwptz, for Respondent. 


Fouerr, J. 


If the plaintiff is within the terms of the contract between the two 
life insurance companies, the case of Glenn vs. Hope Mut. Life Ins. 
Co., 56 N. Y., 379 ; (3 Ins. L. J., 680 ;) is an authority that he may 
maintain, in his own name, an action thereon against the defendant. 
He is within the terms of it, if the agreement of the defendant to 
pay to the holders of policies from the Craftsmen’s company, “ all such 
sums as that company may, by force of such policies, become liable 
to pay,” includes a policy-holder who is seeking compensation in 
damages for a failure of the Craftsmen’s company to keep alive its 
contracts by receiving payment of premiums when tendered. The 
word “ policies,” in the phrase above quoted from the agreement, 
means the contracts of insurance and endowment entered into by 


* Decision rendered ‘March 91, 1877. 
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the Craftsmen’s company. Whatever it should become liable to pay 
_ by force of those contracts, the defendant agreed to pay. Anything 
which the Craftsmen’s company could be compelled to pay by a per- 
son holding a policy—that is, a contract from it, which it could not be 
compelled to pay if he did not hold a policy—that it became liable 
to pay by force of that policy. A party to a contract may be com- 
pelled to perform specifically, that which he has therein agreed to do. 
Surely, in such case, it is by force of the contract that he becomes 
liable to be so compelled. He may be compelled to pay damages for 
non-performance. It is just as much by force of the contract that he 
becomes liable to pay, and is compelled to pay. If he had not made 
the contract he would not have taken on relations with the other 
party to it, which would have made him liable to specifically perform, 
or to make compensation for non-performance. It is by force of the 
contract that those relations are created, and it is by the existence of 
the relations that he is brought into liability to do, or to suffer for not 
doing, so ; that it is by force of the contract, that if he performs, he 
does that which he has agreed to do, and it is also by force of the con- 
tract that if he fails to do that which he has agreed to do, he becomes 
liable to pay, and is made to respond in damages. 

This is so upon a strict interpretation of the words. 

When we consider the contract, in view of the circumstances in 
which it was made, it appears that such must have been the intent of 
the parties. One life insurance company was about to discontinue its 
business, and cease to carry out its contracts with its policy-holders. 
Another life insurance company, in consideration of a transfer to it 
of nearly all the assets of the former, was about to agree to take 
upon itself the lability of the former to its policy-holders. Now it 
must have been in the contemplation of these two companies, that 
not all of the policy-holders of the retiring company would accede to 
this arrangement, and surrender their policies, and take new ones from 
the reinsuring company. It must have occurred to them, that those 
who did not surrender would have some claim, by force of their re- 
lation as policy-holders, against the retiring company—a claim which 
must be fairly met, if the purposes of the companies in the transac- 
tion were good. Would they not then be as likely to provide in 
their agreement for that class, as for those who would accede to the 
arrangement? Would not the Craftsmen’s company have insisted on 
protection from that liability? And would not the companies make 
provision therefor, in the contract between them ? 

The Craftsmen’s company was under liability to all its policy-hol- 
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ders, and was bound to provide for those of them who in reasonable 
expectation, would not surrender and take new policies from the 
Hope. Its officers could not but have apprehended this, and appre- 
hending, would naturally provide for it. Unless we admit the charge 
of bad faith, we are to presume that the language of the contract, which 
does not forbid a construction showing such purpose, was used with 
that intent. Nor does the plaintit! become, by any action he has 
taken, a general creditor of the Craftsmen’s company ; he is a creditor 
in a particular relation by virtue of his policy, because, being himself 
willing and attempting to maintain the contract it embodies, the com- 
pany has failed and refused to maintain it, and he has suffered dam- 
age. He does not rescind the contract of insurance. He affirms 
and sets it up, and sues for a breach of it on the part of the other 
contracting party—as much so as the payee of a promissory note 
who, on failure of the maker to pay, sues it. 

We think that the plaintiff has, by virtue of his policy and the agree- 
ment of the defendant, a right of action against it. 

It does not appear distinctly whether the defendant objects to the 
rule of damages udopted by the referee. There is no exception to 
the findings and conclusions of the referee, which explicitly raises the 
question. It does not appear that it was considered or raised at Gen- 
eral Term. The points in this court do not raise it with distinct- 
ness, though upon one of them it is possible that a question of that sort 
might have been argued. We are not called upon to determine what 
abstractly would be the correct rule of damages in such a case. The 
defendant has agreed to pay all that the Craftsmen’s company might 
become liable to pay. The Craftsmen’s company, by what has trans 
pired, has become liable to pay the sum of $377.98, and interest from 
25th of April, 1873. 

The former action of the plaintiff against the three companies is 
not a bar to this action. The object and frame of that was entirely 
different. This action is quite other in its purpose. 

The judgment should be affirmed. 

All concur, 
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SUPREME COURT OF MISSISSIPPI. 


Ocrosrer TERM. 


Error from Circuit Court of Montgomery County. 


THE CO-OPERATIVE LIFE ASSOCIATION, 
or Miss., Plaintiff in Error, 


vs. 
JOHN D. LEFLORE, er at, Defendants in Error.* 


It is well settled that untrue statements in matters vital to the agreement, even if 
without fraudulent intent, will vitiate the insurance contract, and an instruction 
that only intentional fraud will avoid the policy is error. 


Stipulations in the body of the policy are warranties, any deviation from which 
will defeat a recovery. The weight of authority favors the application of the 
same doctrine to stipulations contained in a separate instrument, which are so 
referred to in the policy as to be made part of it. 


An express declaration in the policy that the application is made a part is not es- 
sential to produce that effect. It is not every reference to the application in 
the policy that will make the former a part of it, but only those which so 
declare, or such as are plainly intended to be the basis of the contract, and 
upon the faith of which it is expressly stipulated that the policy is issued. 


Where the applicant agreed, in the most explicit and solemn manner, in the ap- 
plication, that the policy should be void if the statements were untrue or 
fraudulent, or if she had been guilty of .any concealment or suppression, and 
the policy recited that it was issued in consideration of the statements in the 
application, and further declared that it was issued upon the faith of those 
statements ; 


Held, that the answers in the application were so made part and parcel of the 
policy, that if not technical warranties, they were at least representations as to 
the substantial truth of which the parties pledged themselves, regardless of 
their fancied materiality. 

Held, that an additional proviso in the policy that it shall be void if fraud has 
been practised, must be interpreted to embrace legal and constructive as well 
as actual fraud, and not as excluding from the penalty of forfeiture false an- 
swers that might have been given without a fraudulent intent. 


Where the answers were materially false, the policy was avoided by their falsity 
even though given without fraudulent intent. 


* Decision rendered; January 22, 1877. To appear in 63 Miss. 
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The unsworn pleadings of a party cannot be introduced against him as admission 
of the statements contained. But a court record containing such pleadings 
may be put in evidence to show that a suit had been instituted. It was error 
to exclude the record of a suit for damages, brought by plaintiff against a rail- 
road company for an accident, introduced to prove that her allegation in the 
application, that she had never met with an accident, is false. 


The authorities are conflicting, whether the evidence of the medical examiner is 
admissible as to whether or not he would have approved of the applicant had 
he known of certain previous sickness. 


Judgment reversed. 


James SomervIt1x, for plaintiff : 

In the present case the policy and application are to be read 
together as constituting one entire contract. 

It is manifest that for a proper appreciation of the contract, it is 
essential that the two papers shall be considered together, and when 
thus taken, it is equally clear that there is an express undertaking 
that the life is of the quality and character described in the application 
itself. Burritt vs. Saratoga Mut. Ins. Co., 5 Hill, 188 ; Bliss on Life 
Ins., § 57 and cases cited ; May on Ins., § 55. 

The application here is a warranty. Chanter vs. Hopkins, 4 M. & 
W. (Exch.,) 404; Eddy St. Foundry vs. Hampden S. & M. F. Ins. 
Co., 1 Cliff., 300 ; Angell on Ins., § 307. 

Constructive fraud will invalidate a policy ; it is not necessary to 
prove mala fides. Vose vs. Eagle L. & H. Ins. Co., 6 Cush., 48 ; 
Campbell vs. N. E. Mut. Life Ins. Co., 98 Mass., 381 ; Rawls vs. Am. 
Life Ins. Co., 86 Barb., 357 ; 27 N. Y., 282, as cited in Bliss on Life 
Ins., §51 ; 2 Duer on Ins., 646 ; McDonald vs. Fraser, Doug. R., 260, 
and Cowper R., 785; Denistoun vs. Lillie, 3 Bligh, 202 ; Carpenter 
vs. Am. Ins. Co., 1 Story C. C. R., 57; Angell on Ins. 235, § 175; 
Phillips on Ins., § 643 ; Bliss on Life Ins., 74. 

The record of suit instituted against a R. R. Co. to recover damages 
for an accident was improperly rejected as evidence, on the ground 
that unsworn pleadings in a cause at law or in equity are never ad- 
mitted as evidence against the party pleadings, “as admissions or de- 
clarations of the facts contained in them.” 

Such was not the purpose for which it was offered. 

The court had thrown upon the insurance company the burden of 
proof, and required them to show not only the falsity of the answers, 
but also that it was intentional and willful. 

This record was offered as tending to prove that Mrs. Leflore re- 
garded the injuries sustained by her in the railroad accident as seri- 
ous in their nature, and sufficiently so to justify a demand for a large 
pecuniary compensation, and that being so regarded by her, the acci- 
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dental injury should have been communicated by her in the applica- 
tion in response to question No. 11. 

It is not necessary that the evidence should bear directly upon the 
issue. It is admissible, ifit tends to prove the issue. 

Nor is it a sufficient objection to the evidence, considered with re- 
ference to the purpose for which it was offered, that it was a collateral 
fact, occurring after the insurance was consummated. 1 Greenl. Ev. 
§ 53; Partel vs. Sullivan, 44 Miss. R., 272. 

The court refused to permit the witness, Dr. Ward, to answer the 
question propounded by defendants’ counsel, “ Whether, if the ‘ ap- 
plication ’ had disclosed the whole trouble and illness of Mrs. Leflore 
in New Orleans, as now disclosed in the deposition of Dr. Choppin, 
or the paralysis and tumor described by Mrs. Baugh, as the medical 
adviser of the board, he would have recommended her to the defen- 
dants for insurance, or whether she would have been received by the 
company?” This question was objected to, because it was not ad- 
dressed to the witness as an expert, but as agent’ of the company, and 
that it was a question of law for the court as to materiality, and of 
fact for the jury as to the intentional concealment. 

The witness had stated “that he was one of the medical board of 
this company, to whom were submitted all applications for insurance, 
to be passed upon for their recommendation or disapproval.” It was 
a question addressed to his scientific skill, to educe his own action as 
the expert of the company and that of the directory upon a given 
state of facts, and he should have been permitted to state the facts. 
Hartman vs. Keystone Ins. Co., 21 Penn., 466 ; Quinn vs. Mut. Ins. 
Co., Jones & Cary, Irish, 316. 

The questions and answers are conclusive as to materiality. May on 
Ins. § 185 ; Anderson vs. Fitzgerald, 4 H. L. Cases, 484, & 24; Eng. 
L. & E. R., 1; Kenedy vs. Georgia Life Ins. Co., 12 U. S. Rev., 146. 

Citing also in relation to the nature and effect of answers: Swick 
vs. Home Life Ins. Co., 2 Ins. L. J., 415 ; Leech et al. vs. Ingall, 14 
Meeson & Welsby R., ¥5—100 ; Cazenove vs. Brit., Eq. Ass. Co. 6 
C. C. N. S., 487, & S. C. on Appeal, 6 Jur., N. S., 826 ; Duckett vs. 
Williams, 2 Cromp. & M., 348 ; Lindeman vs. Desborough, 8 B &C., 
586 ; Elton vs. Larkins, 5 C. & P., 86. 


W. R. Barxspate, of Grenada, Miss., for Defendants in Error. 


CuHatmers, J. 
John D. Leflore, suing for himself and children, recovered judg 
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ment in the Circuit Court of Montgomery County, against the Co- 
operative Life Association, of Mississippi, upon a policy of insurance 
which had been, by said corporation, issued upon the life of his de- 
ceased wife. The rightfulness of the recovery depends principally 
upon the correctness or incorrectness of the action of the court be- 
low, in giving and refusing instructions. 

It having been shown that Mrs. Leflore did not answer truly, cer- 
tain questions propounded to and answered by her in her application 
for insurance, the court below instructed the jury that the benefi- 
ciaries under the policy were nevertheless entitled to recover, unless 
they believed that the misrepresentations by the insured were fraudu- 
lently made. Thus, by the first instruction granted for plaintiffs 
below, the jury were informed that “nothing short of fraud com- 
mitted by Mrs. Leflore against the defendant, in the application, will 
avoid the payment of the money on the policy,” aud by subsequent 
instruction, fraud was defined to consist in “ designedly or intention- 
ally misstating any fact or facts within her knowledge.” 

In none of the instructions is it declared that a different rule will 
prevail if the untrue statements were made as to matters material to 
the risk, and which the parties may be supposed to have had spe- 
cially in view in making the contract ; but the broad doctrine is laid 
down, that nothing short of actual moral fraud upon the part of the 
applicant will avoid the policy, even though there have been false re- 
presentations, not fraudulent, as to the most vital and important 
matters. It is at once evident that the charges cannot be sustained, 
unless there is something exceptional in the character of the policy 
sued on. 

Nothing is better settled, both in regard to insurance contracts 
and contracts of all sorts, than that an untrue statement by either 
party as to a matter vital to the agreement, will avoid it, though 
there be no intentional fraud in the misrepresentation. Bliss on Ius., 
§ 52 ; May on Ins., §§ 181, 182. 

The particular feature which it is insisted takes the case out of the 
operation of this rule, is to be found in the second special proviso an- 
nexed to or rather printed in the body of the policy, which is in these 
words : “If, however, any fraud should be committed against said as- 
sociation, in the statements made in the application by the insured, 
and upon the faith of which this policy is issued, then, and in such 
case, this policy shall be null and void, and all payments made thereon 
shall become forfeited to the association.” Under this clause it is 
argued that nothing less than actual fraud in the application will avoid 
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the policy, and in consonance with this view, the charges asked by 
plaintiffs noted above were given, and all those offered by defendants 
announcing a different doctrine were refused. 

In testing the correctness of this ruling, it will be necessary to look 
carefully at the other parts of the policy, as well as at the written ap- 
plication for insurance, “upon the faith of which,” as set forth in the 
proviso, the contract was entered into, and to consider also the 
nature of the untrue statements shown to have been made by the ap- 
plicant. The application was made out in the town of Carrollton by 
the agent of the company, and a local physician acting as medical 
examiner for the association. 

It was by the agent forwarded to the headquarters of the associa- 
tion at Winona, from which place four days afterward the policy was 
returned. 

The application contained twenty-five printed questions, to all of 
which the applicant made response in writing. 

“Tnt. 10. Has the party had or been affected since childhood with 
any of the following complaints :-* * * diseases of the liver, or 
kidneys, paralysis, or any serious diseases ?” 

“ Int. 11. Has the party ever met with any accidental or serious 
personal injury ? 

“TInt. 12. Has the party ever been seriously ill? If so, when, of 
what complaint, and who was the medical attendant? State his 
name and residence.” 

To each of these interrogatories the applicant answered “ No.” 

It was satisfactorily proven that each of these answers were untrue 
in fact, however honest the witness might have been in supposing that 
the accidents and diseases from which she had theretofore suffered 
were at the time immaterial. A few years before the date of this ap- 
’ plication she had suffered from an attack of paralysis, by which her 
features had been for a short time slightly distorted. About the same 
time she had been afflicted with an internal tumor, which, located in 
the lower part of the abdomen, was plainly perceptible to the ex- 
ternal touch, and by which she had at one time been seriously 
alarmed. 

Two years before the date of the policy she had been dangerously 
ill in New Orleans, and had lain for two months under the medical 
treatment of Dr. Choppin, an eminent physician of that city. She was 
pregnant at the time, and her condition was rendered dangerous by 
the presence also of the disease known as albuminuria, which seems to 
be akin to diabetes or perhaps to Bright’s disease of the kidneys, and 
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in order to save her life the physician was compelled to produce an 
abortion. About eight months before the taking out of the policy she 
had been in a railroad accident, in consequence of the injuries re- 
ceived in which, she had been confined to her bed for five or six 
days, and to recover damages for which she brought suit against the 
railroad company a few months after the issuance of the policy of 
insurance. 

She died very suddenly of apoplexy about twelve months after the 
insurance was effected, in the city of New Orleans, where she had gone 
again to consult Dr, Choppin. 

If we concede that at the time of making her application her health 
was so good that she was momentarily oblivious of all these things, 
or thought them of no present or future importance, it is quite evi- 
dent that the insurance company did not so regard them. For rea- 
sons satisfactory to itself, it required specific information upon these 
matters, and thereby indicated to the applicant that, however lightly 
she might regard them, it considered them as vital to the matter in 
hand. . 

An immense amount of labor and learning is displayed in the books 
in consideration of what are and what are not material matters in con- 
tracts of insurance—a false statement in relation to which will avoid 
the policy, and it is impossible to resist the conclusion, in perusing the 
cases, that courts, in order to avoid supposed hardships in this class 
of suits, have been disposed to adopt other rules than those applicable 
to ordinary contracts. 

For this difference we can recognize no sound principle. 

Contracts of insurance are neither mala prohibita nor mala in se, and 
when entered into by persons sui juris, are to be regarded and deter- 
mined by the same rules that govern ordinary agreements, with neither 
more nor less favor than is shown in other cases. As to the question 
of the materiality of the statements and conditions annexed to them, 
we prefer the simple rule laid down by the Supreme Court of the 
United States in the late cases of Jeffries vs. Ins. Co., 22 Wall, 48, 
and Autua Ins. Co. vs. France, 91 U.5S., (S. C.) 512, namely that the 
agreement of the parties, that the statements of the application are 
absolutely true, and that their falsity in any respect should avoid the 
policy, removes the question of their materiality from the considera- 
tion of the court or jury. That this is the true rule we entertain no 
question. If parties have deliberately agreed that the validity of 
their contract shall depend upon the truth or falsehood of certain 
statements, neither court nor jury can say that thematters about 
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which the false statement is made are too trival to work a forfeiture 
of its advantages. 

Bearing this in view, let us turn to the application and the policy 
for the purpose of ascertaining how far their provisions show an agree- 
ment, that the one should control the other, and how far the stipula- 
tions of both explain the terms of the second proviso, under which 
it is claimed that nothing short of actual fraud can defeat a re- 
covery. 

The application has these words at its head: “ Particulars re- 
quired from persons proposing to effect insurance of lives in this 
company, and forming the basis of the contract.” 

Then follow twenty-five questions. The last of them is in these 
words : 

“25. Is the party aware that any untrue or fraudulent answers 
to the above queries, or any suppression of the facts in regard to the 
party’s health, will vitiate the policy, and forfeit all payment made 
thereon.” To this question Mrs. Leflore answered ‘‘ Yes.” 

It will be noted that the declaration is that untrue answers, or 
fraudulent answers, or suppression of facts in regard to health, will 
alike vitiate the policy. 

Following this, comes a formal declaration in these words: I do 
hereby declare that in the above proposal I have not withheld any 
material circumstances or information touching the past and present 
state of health or habits of life of myself, with which the officers 
and directors of the Co-operative Life Association of Mississippi 
should be made acquainted, and I do hereby agree that this declara- 
tion, and the above proposal, shall be the basis of the contract be- 
tween myself and said company, and that if any fraudulent or untrue 
allegation be contained therein, or in the proposal, or I should neg- 
lect or fail to pay, etc., etc., all moneys which shall have been paid 
on account of such insurance shall be forfeited to said company, and 
the policy be void.” 

Turning now to the policy itself, we discover that it commences as 
follows : “In consideration of the representations made to them in 
the application for this policy, and the sum of twenty-five dollars,” 
ete., etc. Then follows the usual language of such instruments, and 
embraced in the body of this policy (not annexed to it in the shape 
of separate conditions as is commonly done,) comes the proviso as 
follows : “ Provided always, and this policy policy is issued and ac- 
cepted by the insured upon the following express conditions and 
agreements (omitting the first:) 2nd. “If, however, any fraud should 
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be committed against said association in the statements made in the 
application by the insured, and upon the faith of which this policy 
is issued, then and in such case this policy shall be null and void, 
and all payments thereon shall become forfeited to the association.” 

It is well settled that all stipulations and conditions contained in 
the body of an insurance policy are warranties to the absolute truth 
of which the parties have pledged themselves, and any deviation from 
which will defeat a recovery, and that they are not mere representa- 
tions or statements, which will or will not have that effect, accord- 
ingly as the court and jury may regard them as material to the con- 
tract. Bliss on Life Ins., § 55 ; May on Ins., $183. 

While it is not so clearly settled that the same effect will follow if 
the statements, instead of being embodied in the policy are contained 
in any other paper written or signed by the party, which is so referred 
to in the policy as to be made a part of it, the weight of authority 
favors this idea. Bliss on Insurance, §57, and authorities there 
cited. 

In order to conform literally to the language of the courts on the 
decisions made on this subject, it is usual to insert in the modern pol- 
icies of insurance an express declaration that the application is made 
a part of the instrument, but we cannot deem that a ‘literal stipula- 
tion to that effect is necessary. It is rare, indeed, that a special form 
of words is required in law to produce a particular effect in matters 
of contract, and it is familiar learning that no particular words are 
essential to create a warranty. 

It is not every reference in the policy that will make the paper 
referred to a part of it, but those only which so declare, or such as 
are plainly intended to be the basis of the contract, and upon the 
faith of which it is expressly stipulated that the policy is issued. 3 
Gray, 580 ; 35 Conn., 255. 

Looking to the application in this case, we find that the applicant 
agreed in the most explicit and solemn mannner, that the policy 
which she was to receive should be void if her statements were either 
untrue or fraudulent, or if she had been guilty of any concealment or 
suppression. 

Turning to the policy, we find a recital that it is issued in consid- 
eration of the statements in the application, and a further declaration 
that it is issued “ upon the faith of those statements.” 

In any ordinary contract between man and man, there could be no 
doubt that these recitals made the statement part and parcel of the 
agreement, and that their substantial truth was warranted by the 
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party making them. Supposing, for illustration, that during the ex- 
istence of slavery in this State a vendor had made a written proposi- 
tion to sell a slave, accompanied by a statement as to his past and 
present health and history, couched in the words of the application 
for insurance in this case, and with the agreements and stipulations 
therein contained, and had received from a party at a distance an ob- 
ligation to pay a certain price, phrased as far as might be in the lan- 
guage of this policy. Can we doubt for a moment that if the state- 
ments in the proposals were shown to be untrue, the obligation to 
purchase would be avoided ? 

We conclude that the responses in the application were so made 
part and parcel of the policy, that they became if not technical war- 
ranties, at least representations as to the substantial truth of which 
the parties pledged themselves, regardless of their fancied materiality. 
It follows, therefore, that the declaration in the second proviso, that 
the instrument was to be void if any fraud had been practiced in the 
application, must be construed to embrace legal or constructive fraud 
as well as moral mala fides ; that it was used as a comprehensive word, 
to embrace all statements untrue in fact, as well as those deliberately 
fraudulent. 

Any other construction nullifies the whole scope and obvious in- 
tent of the two instruments taken as‘a whole, and violates the max- 
im, res magis valeat quam perent. The application and the policy 
constitute but parts of an entire contract, are to be read as one in- 
strument, and such construction to be adopted as renders them har- 
monious. 

This is accomplished by giving to the word fraud its legal mean- 
ing, by which will be embraced misstatements by which the company 
has been deceived, though not fraudulently intended by the appli- 
cant. To limit it to designed and intentional mala fides is to do 
violence both to the letter and the spirit of the other portions of the 
instrument. 

The court below erred in giving instructions for plaintiffs, announc- 
ing a different rule, and in refusing those asked by defendants which 
were in accordance with these views. We might, perhaps, have rested 
this case on the proposition that the misstatements of which the ap- 
plicant was guilty were manifestly as to matters material to the con- 
tract, and therefore, according to all the authorities, avoided the pol- 
icy. We have preferred, however, to consider the other questions, 
both because of the peculiarity of the second proviso, and because 
this is the first case in this State involving a question than which 
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there is none more vexed in modern jurisprudence. No man can 
read the history of the struggle between the courts and the insurance 
companies on the questions of what false statements made by the ap- 
plicant will void the policy, as that history is developed in the ad- 
judged cases, without perceiving a manifest disposition to apply to 
such agreements a rule far more rigid than that which governs or- 
dinary contracts. However commendable the disposition to protect 
unsuspecting and frequently ignorant men from the evil conse- 
quences of agreements into which they have been entrapped by cun- 
ningly aud obscurely worded conditions, so written or printed as to 
escape observation, there can be no justification for disregarding in 
their behalf fundamental principles of law, or relieving them from en- 
gagements as to which there is no pretense for charging fraud. If 
the insurance companies, conforming their policies to the require- 
ments of each successive decision, have protected themselves against 
all possible loss by any misrepresentation, no matter how insignificant 
or unintentional, it would be most unseemly in the courts to seek by 
new exactions to nullify these advantages. 

It is neither the duty nor the right of courts to protect adults 
agaiust the consequences of their agreements incautiously entered 
into. 

Their functions are exhausted when they construe and enforce 
them as written. 

Mrs. Leflore having stated that she “had never met with any acci- 
dent or serious personal injury,” and it having been shown that in 
fact she had been in a railroad car a few months before, which had 
been thrown from an embankment, and that she had thereby sus- 
tained some injury, it was proposed to follow this up by proving 
that she instituted suit for damages against the railroad company, 
and for this purpose the record of the suit was offered in evidence, 
but was by the court excluded. Under the view taken by the court 
below, of the necessity resting upon defendants to show bad faith up- 
on the part of the insured, this ruling was manifestly erroneous. 
Upon the question whether she had omitted to speak of this accident 
because deemed insignificant, or because she desired to conceal a 
knowledge of it from the company, the fact that she regarded the in- 
jury sustained sufficient to justify a suit for damages, was a pregnant 
circumstance. 

It is undoubtedly true that the unsworn pleadings of a party can- 
not be introduced against him as admission of the statements there- 
in contained, because they speak the language of the lawyer and not 
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of the client, but the defendants in this case had the right to show 
that the suit had been brought, and this could only be done by the 
record. It would have been proper for the court to instruct the 
jury that the language of the pleadings was not to be regarded as that 
of Mrs. Leflore, or it might perhaps have excluded them altogether, 
if the fact of the institution of the suit had been admitted or been al- 
lowed to be shown by parol. 

After the reading of the deposition of Dr. Choppin, detailing the 
dangerous illness c* the insured two years before the issuance of the 
policy, the medical examiner of the company, who had approved Mrs. 
Leflore’s application for insurance, was asked whether, if he had been 
advised of such illness, he would have given said approval, whether 
his company would have accepted the risk. The court refused to al- 
low a response to the question. 

As to whether such an interrogatory is proper, and the response 
admissible, the authorities are quite conflicting. 

Against their admissibility are the following cases : 

Durnell vs. Bedevy, 1 Holt’s N. P. C., 283. 

Jeff. Ins. Co. vs. Cotheal, 7 Wend., 73 ; Mulry vs. Mohock Ins. Co., 
5 Grey 541 ; Lyman vs.,St. Mut. Ins. Co. 14 Allen, 330 ; Rawls vs. Am. 
Mut. Ins. Co., 27 N. Y. 282. 

In favor of their admissibility are the following : 

Berthen vs. Loughmen, 2 Stark., N. P. R., 288 ; Webber vs. East 
R. R. Co., 2 Met., 147; Kern vs. St. Louis Ins. Co.,40 Mo., 19; 
Howe vs. New England Ins. Co., 2 Curtis, C. C. R., 230. Hartman 
vs. Keystone Ins. Co., 21 Penn. St., 467. 

Inas.auch as we have held that the statements made in the ap- 
plication were all material, and this interrogatory will therefore be of 
no practical importance on a second trial, we decline at present to 
decide upon its admissibility. 

There was proof introduced by plaintiff below tending to show 
that in point of fact Mrs. Leflore did truly inform the agent and the 
medical examiner of the company, at the time of her application, in 
relation to some of the matters as to which she is charged with mis- 
representations, that these gentlemen considered them as of no con- 
sequence, and themselves wrote the answer, which she afterward read 
over and signed. No instruction was asked cn this subject in the 
court below, nor is any point made upon it in this court. 

If it could be shown to the satisfaction of a jury that this state of 
facts existed as to all the matters in relation to which untrue state- 
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ments are found in the application, it would present a question of 
great importance, which has attracted of late considerable attention in 
the courts, but upon which we express no opinion. 

The judgment is reversed and cause remanded, 


SUPREME COURT OF THE UNITED STATES. 


Octozrer Term, 1876. 


Error to U. S. Circuit Court, N. D. of Illinois. 


SOPHIA BIGELOW, Apm’x, and HENRY P. 


BIGELOW, Apm’r of Henry W. Bicetow, 
DECEASED, 
US. 


BERKSHIRE LIFE INS. CO. 


The policy provided that it should be void if the insured died ‘ by suicide, sane or 
insane.” The defendant company pleaded that the insured died from the effects 
of a pistol wound inflicted on his person by his own hand, and that he intend- 
ed by this means to destroy his life. The plaintiffs replied that he was of un- 
sound mind at the time, and wholly unconscious of the act. 


Held, that the policy phrase imported any act of intended self-destruction, whether 
felonious or otherwise. The phrase ‘‘ wholly unconscious of the act,” in the aver- 
ment refers to the nature of the act as a crime, not to the mere act itself, and 
a demurrer to the plaintiff's reply was properly sustained. 


Judgment affirmed. 


Davis, J. 

This is an action on two policies issued by the defendant on the 
life of Henry W. Bigelow. Each contained a condition in avoidance , 
if the insured should die by suicide, sane or insane, and in such 
case the company agreed to pay to the party in interest the surrender 
value of the policy at the time of the death of Bigelow. The defen- 
dant pleaded that Bigelow died from the effects of a pistol wound, in- 
flicted upon his person by his own hand, and that he intended by this 
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means to destroy his own life. To this the plaintiffs replied, that 
Bigelow, at the time when he inflicted the pistol wound upon his per- 
son by his own hand, was of unsound mind and wholly unconscious 
of the act. The defendant filed a demurrer to this replication, which 
was sustained by the court below, and the plaintiffs bring the case 
here for review. 

There has been a great diversity of judicial opinion upon the ques- 
tion, whether self-destruction by a man, in a fit of insanity, is within 
the condition of a life policy, where the words of exemption are that 
the insured ‘‘shall commit suicide,” or “ die by his own hand,” which 
is only another form of expression for suicide. But since the deci- 
sion of Life Insurance Company vs. Terry, (15 Wallace, 580,) the ques- 
tion is no longer an open one in this court. In that case the words 
avoiding the policy were, “shall die by his own hand,” and we held 
that they referred to an act of criminal self-destruction, and did not 
apply to an insane person who took his own life. 

But the insurers in this case have gone further, and sought to avoid 
altogether this class of risks. If they have succeeded in doing so, it 
is our duty to give effect to the contract, as neither the policy of the 
law nor sound morals forbid them to make it. If they are at liberty 
to stipulate against hazardous occupations, or unhealthy climates, or 
death by the hands of the law, or in consequence of injuries received 
when intoxicated, surely it is competent for them to stipulate against 
an intentional act of self-destruction, whether it be the voluntary 
act of a moral agent or not. It is not perceived why they cannot 
limit their risks in any manner they see fit, provided the assured is 
told in proper language of the extent of the limitation, and it is not 
against public policy. The language of this stipulation is, shall “ die 
by suicide (sane or insane.”) These words must receive a reasonable 
construction. If they be taken in their strictly literal sense, their 
meaning might admit of discussion ; but it is obvious they were not 
so used. “Shall die by his own hand, sane or insane,” is doubtless 
& more accurate mode of expression, but it does not more clearly de- 
clare the intention af the parties. Besides, the authorities uniformly 
treat the terms “ suicide” and ‘‘ dying by one’s one hand,” in policies 
of life insurance, as having the same meaning, and the popular under- 
standing accords with this interpretation. Tindall, chief justice, in 
Borradaile vs. Hunter, 5 Manning & Granger, 668, says, “the expres- 
sion, ‘ dying by his own hand,’ is, in fact, no more than the transla- 
tion into English of the word of Latin origin, ‘ suicide,” and he con- 
strued the terms as synonymous. Life insurance companies, in adopt- 
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ing one phrase or the other, have used them without distinction, as 
conveying the same idea. 

If the words * shall commit suicide,” standing alone in a policy, im- 
port self-murder, so do the words ‘‘shall die by his own hand.” 
Without qualification, they mean, in legal contemplation, the same 
thing, and when accompanied by qualifying words, the same construc- 
tion must be adopted, whether the general words consist of either 
mode of expression. This being so, there is no difficulty in defining 
the sense in which it was intended the language of this condition 
should be received. Felonious suicide was not alone in the contem- 
plation of the parties to it. I£it had been, there was no necessity of 
adding anything to the general words. These had been construed 
by many courts of high authority to exclude self-destruction by an 
insane man. Such a man could not commit felony, but he could take 
his own life with a set purpose to do so, conscious of the physical na- 
ture of the act, but unconscious of the criminality of it. As the line 
between sanity and insanity is often shadowy and difficult to define, 
this company thought proper to take the subject from the domain of 
controversy, and by stipulation exclude all liability by reason of the death 
of the party by his own act, whether he was at the time a responsible 
moral agent or not. Nothing can be clearer than that the words “ sane 
or insane ” were introduced for the purpose of excepting from the oper- 
ation of the policy any intended self-destruction, whether the insured 
was of a sound mind or in a state of insanity. These words have a 
precise, definite, well-understood meaning. No one could be misled 
by them, nor could an expansion of this language more clearly ex- 
press the intention of the parties. 

In the popular, as well as in the legal sense, suicide means, as we 
have seen, the death of a party by his own voluntary act, and this 
condition, based, as it is, on this construction of the language, in- 
formed the holder of the policy that if he purposely destroyed his 
own life, the company would secure exemption from liability. It is 
unnecessary to discuss the various phases of insanity in order to see 
whether a possible state of circumstances might not arise which 
would defeat the condition. It will be time to decide this question 
when such a case is presented. For the purposes of this suit it is 
enough to say, that if the insured be conscious of the physical nature 
of the act he is committing, and intended by it to cause his death, 
the policy is avoided, although, at the time, he was incapable of judg- 
ing between right and wrong, and did not understand the moral 
consequences of what he was doing. Any other construction would 
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deny to the insurance companies the right to declare the sense in 
which they used words of limitation in their policies. 

These companies have only recently inserted in the provisos to their 
policies, words of limitation corresponding to those in this case, and 
for this reason there has been but little occasion for courts to pass 
upon them. But the direct question presented here was before the 
Supreme Court of Wisconsin in 1874, (34 Wisconsin, p. 389,) and 
received the same solution we have given it. It is true in that case 
there were more words used than are contained in this proviso, but 
the effect is the same as if they were omitted. To say that the com- 
pany will not be liable if the insured shall die by ‘‘ suicide, felonious 
or otherwise,” is the same thing as saying if he shall die by “ suicide, 
sane or insane.” They are equivalent phrases, and the use of both 
was doubtless to intensify the meaning of the parties. Neither the 
reasoning nor opinion of the court is at all affected by the introduc- 
tion of words which are not common to both policies. 

It remains to be seen whether the court erred in sustaining the 
demurrer. The replication concedes in effect all that is alleged in 
the plea, but it avers that the insured at the time “was of unsound 
mind, and wholly unconscious of the act.” These words are identi- 
cal with those in replication to the plea in Breasted vs. Farmers’ 
Loan and Trust Company, 4 Hill, 73, and Judge Nelson treated them 
as an averment that the assured was insane when he destroyed his 
life. They can be treated in no other way. If the self-destruction 
was not intended, the replication would have said so. Instead of this, 
it confessed that fact and avoided its supposed effect by setting up a 
state of insanity. The phrase “wholly unconscious of the act,” refers 
to the real nature and character of the act as a crime, and not to the 
mere act itself. Bigelow knew that he was taking his own life, and 
showed sufficient intelligence to employ a loaded pistol to accomplish 
his purpose, but he was unconscious of the great crime he was com- 
mitting. His darkened mind did not enable him to see or appreciate 
the moral consequences of his act, but still left him capacity enough 
to understand its physical nature. 

Enough has been said to show, in the view we take of the case, 
that the court did not err in holding that the replication was bad. 

The judgment is affirmed. 





COURT OF APPEALS OF MARYLAND. 


Ocroser Term, 1875. 


Appeal from Superior Court of Baltimore. 


GEORGE BECK anp HENRY BOLTE, Trapine as : 
Breck & Bore, 


vs. 
HIBERNIA INS. CO., or Onto. 


The policy provided that the application should be deemed a part of the policy, 
and a warranty ; ‘‘and if any person insuring any building or goods in this 
office shall make any misrepresentation or concealment, such insurance shall 
be void.” Also, ‘‘in all cases of application for insurance in this company, 
the applicant shall state the true value of the property, and also the amount of 
incumbrance, if any exist thereon.” The insurance was effected through a 
broker. No written application was made or required. He merely presented 
the written forms adopted in policies in his own companies on the same pro- 
perty, and stated to the defendant’s agent that he approved the risk. The ex- 
istence of mortgages on the property was not stated in the written forms, nor 
mentioned to the agent. 

Held, that the presentation of the written statement in the policies by the broker 
was an application by the insured. 

Held, that the failure to disclose the existence of the incumbrances rendered the 
policy void, regardless of the materiality. 

Heid, that there was no ground in the construction of the policy, or in the facts, 
for applying the doctrine of estoppel. 


Judgment affirmed. 


Brown & Brune and F. P. Crark, for Appellants. 
Joun Carson and T. M. Lananan, for Appellee. 


Miter, J. 
By the policy sued on in this case, dated November 8, 1872, and 
continued by renewal until November 8, 1874, the appellee insured 
the appellants, Beck and Bolte, to the amount of $2,500, say “ $2,000 





1877.) Beck & Bolte vs. Hivernia Ins. Co. 273 


on their five-story brick building,” the structure and situation of 
which is stated, “and occupied as a steam furniture factory,” and $500 
on the adjoining two-and-a-half-story brick building, which is also 
particularly described. In August, 1873, this indorsement was made 
on the instrument : “It is understood that the buildings above de- 
scribed belong to George Beck, but Icss, if any, payable to Beck & 
Bolte, to be used in re-erecting said property ; buildings stand upon 
leased ground.” The policy also provides that it “is made and ac- 
cepted in reference to the application of the insured, and to the con- 
ditions hereunto annexed as forming part of this policy, and which 
are to be used and resorted to for a more particular description of the 
property insured, and in order to explain the rights and obligations 
of the parties hereto.” Among the conditions to be particularly 
noticed are the first and fifteenth, as follows : 

“First. All policies must be made and issued upon a survey and 
description of the property insured, which survey and description 
shall constitute the application of the assured. Such application 
must specify the construction and materials of the buildings to be 
insured, or containing the property to be insured, by whom occupied, 
whether as a private dwelling or how otherwise, its situation with 
respect to contiguous buildings and their construction, use and ma- 
terials ; whether any manufactory is carried on within or about it, 
and shall also contain a just, true and full exposition of all the facts 
and circumstances in regard to the condition and value of the property 
insured, so far as the same are known to the assured and are material 
to the risk. And such application shall be taken and deemed to be a 
part of the policy issued in pursuance thereof, and shall be deemed a 
warranty on the part of the assured that the facts therein stated con- 
stitute the true condition in all respects of the subject matter of such 
insurance. And if any person insuring any building or goods in this 
office shall make any misrepresentation or concealment, such insur- 
ance shall be void. 

“Fifteenth. In all cases of application for insurance in this com- 
pany the applicant shall state the true value of the property, and also 
the amount of incumbrance, if any exist thereon.” 

At the time of the insurance and of the loss the insured buildings 
belonged to Beck, but were in possession of the firm of Beck & Bolte, 
under articles of copartnership appearing in the record, and which 
they had entered into for the purpose of carrying on the furniture 
manufacturing business. The insurance was effected through one 
Selby, an insurance agent and broker, who testified in reference 
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thereto that he made a personal examination of the premises with a 
view of issuing policies thereon by the companies for whom he was 
agent ; that he approved the risk and issued policies in all the com- 
panies of which he was agent, and then as broker effected additional 
insurance outside of his own agency, and among them procured this 
insurance from the defendant ; that he made no written application 
therefor at all, and was not required by the defendant’s agent to 
make any written application ; that he merely presented the written 
form of the policies which he had adopted for his own companies, 
and stated to the defendant’s agent that he approved the risk and 
had issued policies in his own companies, and thereupon the de- 
fendant’s agent issued this policy, adopting the written form above 
referred to. 

The company rests its defense upon the conceded facts that prior 
to, and at the time this policy was issued, there were two mortgages 
on the insured buildings, executed by Beck to one May, amounting 
to $5,000 ; and that the existence of these mortgages was never com- 
municated to the company or its agents. The question therefore is, 
does the non-disclosure of these incumbrances avoid the policy and 
defeat the action? That it does we have no doubt. 

There was much of ingenious reasoning by the able counsel for the 
appellants as to the construction and legal effect of the several pro- 
visions and conditions of this policy. Their main argument was that 
compliance with the fifteenth condition was not a condition prece- 
dent to the attaching of every policy issued by the company, but was 
simply directory, and applied only to cases where there was a formal 
application in accordance with the first condition, and inasmuch as 
no such application had been made in this case, non-compliance with 
the provision in the former condition requiring a statement of incum- 
brances does not necessarily involve a forfeiture of the policy. But 
according to our construction of this instrument it matters not 
whether there was here an application in strict and technical con- 
formity with the first condition or not. There certainly was a pre- 
sentation by the broker, who acted in this behalf as the agent of the 
assured, of a written statement embodied in other policies, which 
sufficiently specified the construction and materials of the insured 
buildings, their location, and for what purpose they were used. 
This, though not containing all that the first condition required to be 
embodied in a formal application under it, was nevertheless an ap- 
plication by the insured for the insurance, and the fifteenth condition, 
which seems to have been formed and put in for that special purpose, 
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provides that in all cases of applications the amount of incumbrance 
on the property to be insured shall be stated. Looking to the whole 
instrument, and reading as we must all its provisions to ascertain the 
intention of the parties, we cannot escape the conclusion that dis- 
closure of incumbrances was made a material element of the contract, 
without which it was to be inoperative and void in its inception. It 
provides that the annexed conditions shall form part of the instru- 
ment, and are to be resorted to in order to explain the rights and 
obligations of the parties to it. Then, by one condition it requires 
every applicant to state any incumbrances that may exist on the pro- 
perty to be insured, and in another declares that if any person in- 
suring any buildings or goods shall make any misrepresentation or 
concealment, such insurance shall be void. This seems to us to make 
the validity of the contract to depend upon the disclosure of incum- 
brances as effectually as if so stated connectedly in terms in a separ- 
ate clause, as was done in Bowman’s case, 40 Md. Rep., 620. Where 
incumbrances are thus in express terms required to be disclosed, 
where such disclosure is thus made a substantial element of the con- 
tract, no good reason exists why the courts should seek to place upon 
the instrument any rigid or restricted construction of its terms in 
order to enable the assured to escape the consequences of the neglect 
of a plain obligation thus imposed on him by the contract which he 
accepted, and knowledge of which on his part is presumed from such 
acceptance. 20 Md. Rep. 20 ; Baltimore Fire Ins. Co. vs. Loney. Ap- 
plying the rule adopted by repeated decisions of this court, that in 
construing a contract of insurance, as in all other cases, the intention 
of the contracting parties is to be regarded, and, when ascertained, 
must govern and control their rights under it ; we are satisfied it 
was the intention here that this policy should be void if, at the 
time it was issued, there were incumbrances on the buildings sought 
to be insured which the assured did not disclose to the insurer. In 
this view of the case it is wholly immaterial whether the existence of 
the incumbrances was material to the risk or not, or whether the fact 
that none were disclosed induced the insurer to issue the policy or 
not. The parties themselves, by their contract, have made it material, 
and have stipulated that if incumbrances were not disclosed the pol- 
icy should be void. 

This construction of the policy answers also the argument that the 
company is estopped from setting up this defense. We have had oc- 
casion very recently, in the case of Maryland Fire Ins. Co. vs. Gus- 
dorf, decided at‘this term, to examine this question of equitable es- 
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toppel, and have adopted it as a just and sound doctrine, to be ap- 
plied in all cases to which it is properly applicable, as well at law as 
in equity. But if we are right in the construction of the policy now 
before us there is in this case no room for the application of this 
doctrine. If the assured had in fact disclosed these incumbrances, 
and the policy had been issued with knowledge thus communicated, 
the case would have been entirely different. So also had the policy 
required the indorsement of the company’s assent to the incum- 
brances, and with knowledge of their existence they had issued the 
policy without making the indorsement, the estoppel would apply. 
In either case the fact of disclosure could be established by parol 
testimony. But there is here no proof whatever of any such dis- 
closure ; on the contrary, it is conceded that none was made. The 
case is then simply this ; the assured applies for insurance on certain 
buildings which he represents as belonging to himself, he fails to 
state they were incumbered by mortgages, and accepts a policy which 
requires him to make such statement if the fact were so, and that the 
insurance should be void if he did not. The obligation rested on him, 
and no omission of duty is imputable to the insurer. If in such case 
the insurer cannot avail himself of the express stipulations of the con- 
tract there is no conceivable case in which such conditions can be 
availed of, and it might as well be said at once that parties have no 
power to make such contracts. 

That the insurance was on the buildings belonging to Beck and not 
on any interest which Beck & Bolte might have had in them under 
their co-partnership contract, (even supposing that would make any 
difference in the case,) we consider too clear on the face of the policy, 
and the indorsement thereon, to admit of question. 

For these reasons we are of opinion the defense of the company, 
which was sustained by the rulings of the Superior Court, is valid and 
effectual against any suit on this policy, and the judgment must there- 
fore be affirmed. 

Judgment affirmed. 
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VIRGINIA SUPREME COURT OF APPEALS. 


Fesruary Term, 1876. 





Supersedeas from Roanoke Circuit. 


CONTINENTAL INS. CO, or New Yorz, 
vs. 
THOMAS A. KASEY.* 


The words ‘final hearing or trial” in the act of Congress of 1867, prescrib- 
ing the conditions of removal of causes from a State to a Federal court, 
require the application for removal to be made before ‘‘ trial” in actions at law, 
and before ‘final hearing” in suits in equity. Such application will not be 
allowed after the applicant has exercised its election by standing a trial in the 
State court, though not final. 

An foreign insurance corporation which has made its deposit, appointed its agent 
to accept service, and otherwise complied with the law of Virginia, is domiciled 
there, and is no longer a citizen of another State in matters of controversy with 
citizens of Virginia. It must sue and be sued in the State courts, and does not 
come within the terms or spirit of the act of Congress relating to the removal 
of causes. 


Judgment affirmed. 


Messrs. Grirrin & Bro., of Liberty, for Appellant. 
James F’. Jonnson, of Lynchburg, for Appellee. 


CuristIANn, J. 


The record in this case presents for our consideration a single ques- 
tion, and that is whether, under the actsof Congress relating to the 





*The first decision in this case is reported in 4 Ins. L. J., 208. Decision rendered Feb. 4, 
1876. To appear in 26 Grattan’s R. 
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removal of causes from State courts to the Circuit Courts of the 
United States, the appellant had the right to remove its case from the 
Circuit Court of Roanoke to the Circuit Court of the United States 
in the judicial district in which the County of Roanoke was situate. 

The appellant, the Continental Insurance Company of the city of 
New York, having its home office in said city of New York, but doing 
business in the State of Virginia, under the conditions and require- 
ments of the statute law of this State, was dependent in a certain 
action at law brought by Thomas A. Kasey upon an insurance policy 
issued by said company, insuring against fire a certain building be- 
longing to said Kasey. 

Kasey, at the April term of the Circuit Court of Roanoke, 1873, 
recovered a judgment against said company. To that judgment a 
writ of error was awarded by one of the judges of this court. 

Upon this writ of errcr the case was heard at Wytheville, in July 
1874, and this court reversed the judgment of the Circuit Court, and 
remanded the case for a new trial, to be had in said Circuit Court of 
Roanoke. This reversal was in favor of the Continental Insurance 
Company. But when the case came on again, to be heard in the Cir- 
cuit Court of Roanoke, upon the new trial awarded by this court, the 
company by its counsel filed the following petition : 

To the honorable, the judge of the Circuit Court of Roanoke 
County. 

The petition of the Continental Insurance Company of the city of 
New York, respectfully represents that it is a foreign corporation, 
created and having its place of business in the State of New York, 
and, in legal contemplation, is a citizen of that State ; that it is sued in 
your honor’s court by one Thomas A. Kasey, a citizen of the State of 
Virginia, upon a contract of insurance ; that the matter in dispute 
in said suit exceeds the sum of five hundred dollars, exclusive of costs, 
and that there has not been a final trial of said cause. Your peti- 
tioner is advised that under the laws of Congress in such cases made 
and provided, it has the right to have said cause removed into the 
Circuit Court of the United States for this judicial district, and it 
hereby offers good and sufficient surety for its entering copies of the 
papers in that court on or before the first day of the next term there- 
of, and it prays your honor that a removal of said cause may be 
directed. 

The Continental Insurance Company of the city of New York. By 
counsel. | 
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This petition was accompanied by the following affidavit : 


State of Virginia, Roanoke County, to wit: I, P. H. Gibson, agent 
and attorney of the Continental Insurance Company of the city of New 
York, do solemnly swear that I have raason to, and do believe that 
from prejudice or local influence, the said Continental Insurance Com- 
pany of the city of New York will not be able to obtain justice in the 
Circuit Court of Roanoke County, in the suit now pending in said court, 
in which Thomas A. Kasey is plaintiff, and the said Continental In- 
surance Company of the city of New York is defendant. P. H. Gibson. 

Subscribed and sworn to by P. H. Gibson, before me, F .Johnston, 
a notary public for the State of Virginia. 

Given under my hand, this 11th day of November, 1874. F. Johns- 
ton, N. P. 

The Circuit Court of Roanoke denied the prayer of the petition, and 
refused to order the removal of the case to the Circuit Court of the 
United States. To this ruling of the court the company excepted, and 
obtained a writ of error, which brings up the question to this court. 

There was a judgment in the court below against the company for 
the sum of $4,950.50, but against this judgment no other error is as- 
signed, and the whole case here turns upon the single question 
whether the Circuit Court erred in refusing to remove the case upon 
the petition of the company, and the affidavit of its agent, to the Cir- 
cuit Court of United States. 

The solution of this question depends, 1st, upon the true construc- 
tion to be given to the acts of Congress relating to the removal of 
causes from the State courts to the United States courts ; and 2nd, 
upon the effect of the statute law of this State imposing certain con- 
ditions and requirements upon foreign insurance companies doing 
business in this State. 

First, as to the true construction to be given to the acts of Congress 
in reference to the removal of causes. 

This motion is made under the provisions of an act of Congress ap- 
proved March 2, 1867, which declares that in a controversy between 
a citizen of a State in which suit is brought, and a citizen of 
another State, where a party shall make and file an affidavit, 
stating that he has reason to, and does believe that from preju- 
dice or local influence he will not be able to obtain justice in such 
State court, may at any time before final hearing or trial of the suit 
file a petition for removal of the suit into the next Circuit Court of 
of the United States for the district in which the suit is pending. 





280 Report of Decisions. (April, 


And then declares that upon giving certain security, the State court 
shall proceed no further in the suit. See 14 U. S. Stat. at Large, 
558-9. 

It would seem sufficient to say that this court has already, by its 
unanimous judgment, construed this act of Congress against the pre- 
tensions of the appellant in this case. In Breery vs. Drick, 22 Grat., 
489, this court, construing this same act, says: “The question we 
have to consider is, was the application (for removal of the case) made 
before the final hearing or trial, within the meaning and intent of 
the acts? The word “final” in the act applies to and qualifies the 
word “ hearing,” and not the word ‘‘trial.” In the act of 1866, the 
language is, ‘‘ before trial or final hearing.” The transposition of the 
words in the act of 1867, so as to read “before final hearing or trial” 
was probably accidental, and not effecting nor designed to effect any 
change in the meaning. The words “final hearing” are ordinarily 
applied to cases in equity, while the word “‘ trial” is applied to actions 
at law. The ohvious and unmistakable intention of the statute was 
to require a party desiring a removal of his case to make his applica- 
tion before a ‘‘ trial” in actions at law, and before a final hearing in 
suitsinequity. * * * “Itcertainly never was the object of the act 
of Congress to provide for a review of the decisions of a State court, 
but simply for the exercise of an election by a party to a suit in a 
State court to transfer it to another court of original jurisdiction for 
trial. The design manifestly was to give him an election between two 
tribunals, not to give him a chance at both. Any other construction 
would be to confer upon the Federal court, whose jurisdiction is 
carefully limited by the Constitution of the United States, an extraordi- 
nary and incongruous appellate jurisdiction, by which the judgment 
or decree of a State court solemnly pronounced in a case where it 
had the undoubted jurisdiction, could be reviewed, reversed and an- 
nulled by a Federal court. * * * * Such unprecedented and 
dangerous jurisdiction in the Federal courts will never be recognized 
by this court, unless the very letter of the law imperatively requires 
it, and unless such law, if enacted by Congress, shall be declared by 
the Supreme Court of the United States to be consonant with the Con- 
stitution, which expressly limits the jurisdiction of the Federa! courts.” 

This was the construction of the act of 1867, and these the views 
expressed by this court in 1873, in my opinion in Breery vs. Drick, 
etc.; Newton vs. Bushong, 22 Grat. 

I might be content to rest this case upon that opinion, but that the 
able counsel for the appellant, in an argument of much learning, has 
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called upon us to review our opinion in that case, and relies especially 
upon a recent decision of the Supreme Court of the United States, 
Dunn vs. Ins. Co., 20 Wall., which is certainly adverse to our construc- 
tion of the act of 1867. 

That decision, adopting as its rule of construction the literal inter- 
pretation of the words of the act, declares that a party may at any 
time before a final trial remove his case upon proper affidavit and se- 
curity. He may take his chances before a State court ; may go up 
to the Supreme Court of the State, and take his chances there, 
and then, after years of litigation in the State courts, which have the 
unquestioned jurisdiction of his case, and to whose jurisdiction he 
has voluntarily submitted, may, at any time before his case is finally 
tried, remove it to a Circuit Court of the United States. Now while 
I have great respect for the decisions of the Supreme Court of the 
United States—and the decisions of that august tribunal are always 
recognized as very high authority in this court—I can not follow that 
court in the construction which it has given to the act of Congress 
under consideration. Especially, since the decisions of every State in 
the Union where the question has come up, except the State of Rhode 
Island, has given a different construction of the act. Certainly the 
Supreme Courts of the States of Massachusetts, Ohio, Wisconsin, 
Maryland and Virginia have united in declaring that the application 
for removal of a case to the Circuit Court of the United States must 
be made before trial ; and that after the trial is had in a State court, 
the case cannot be removed. See Galpin vs. Critchlow, 112 Mass., 
339 ; Home Ins. Co. vs. Dunn, 20 Ohio State Rep. 175 ; Aberly vs. 
Vilas, 24 Wis., 165 ; Adams Express Co. vs. Trego, 35 Maryland, 47 ; 
Breery vs. Drick, 22 Grat., 484. 

In ascertaining the true interpretation of the words ‘‘ before final 
hearing or trial” in this act, we may properly refer to the earlier 
acts of Congress on the subject of removing causes from the State 
courts to the Circuit Courts of the United States as constituting 
parts of our judicial system. Under the first judiciary act of the 
United States, where the removal is claimed upon the ground that 
the defendant is an alien or citizen of another State, the right can 
only be exercised “at the time of entering his appearance,” and not 
“afterward,” even with the assent of the State court. 10. S. Stat. 
at Large, 79 ; Gibson vs. Johrson, Pet. C. C., 44. 

So under act of Congress, passed during the war of 1812, as to 
officers, civil or military, when sued in a State court for acts done by 
virtue of such office, he might remove case to U. S. Court, “ at the 
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time of entering his appearance.” 3 U.S. Stat. at Large, 198, 200- 
396 ; 14 Mass., 212. 

So also the right of removing an action pending in a State court be- 
tween citizens of the same State claiming lands under grants of dif- 
ferent States, must be exercised by either party ‘‘ before the trial.” 
1U.S. Stat. at Large, 80. 

So also in suits against revenue officers brought in State courts for 
acts done by virtue of their office, the case could be reviewed “ at any 
time before trial.” 4 U.S. Stat. at Large, 633. : 

So also by the act of Congress of 1863, chapter 81, § 5, in a suit 
against any military or civil officer, for acts done as such, he might 
‘‘at the time of enteriug his appearance,” remove a case from a 
State court to a Circuit Court of the United States. 12 U.S. Stat. 
at Large, 756. 

So also by act of 1865, it was declared that the right of removing 
such causes should be exercised ‘‘ before a jury is empaneled to 
try the same.” 

The act of 1866, provides that under its provisions a cause may be 
removed “ at any time before trial or final hearing.” 

Now this review of the previous legislation on the subject, shows 
that up to 1867, certainly, there was no authority for removing from a 
State court to a Federal court, any case whatever in which a trial on 
the merits had commenced. 

Now the question is, does the act of 1867, by simply transposing 
the word “final,” placing it before the word trial, as well as hearing, 
so as to make it read ‘‘ final hearing or trial,” instead of ‘‘ trial and 
final hearing,” reverse the whole policy of the law as plainly declared 
in all the acts of Congress on the subject from 1789 to 1866 inclusive ? 
and by this slight transposition (accidental no doubt,) of a single 
word, confer upon the Federal courts this extensive, all pervading, and 
dangerous jurisdiction, which would constitute the Federal courts ap- 
pellate tribunals to the State courts. I cannot arrive at this conclu- 
sion, even if I have to disregard a decision of the Supreme Court of 
the United States. I prefer to follow the decisions of the State courts, 
and (adhering to my previous opinion in Newton vs. Brishong, supra, ) 
aid them in checking the modern spirit now so often manifested, in 
which the United States courts are stretching out their hands to 
grasp the jurisdiction which under the Constitution and under the 
ancient system of jurisprudence, belongs exclusively to the State 
courts. 

It is worthy of note, in considering this question of construction of 
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the act of 1867, that since the decision of the Supreme Court of the 
United States in the case of Insurance Co. vs. Morse, 20 Wall., 445, 
there has been a significant legislative construction by Congress of 
this very act. In 1874, there was a codification and revision of the 
acts of Congress, directed to be published when completed, under 
direction of the Secretary of State, and when promulgated by him to 
be accepted as the revised statutes of the United States. Accord- 
ingly, on the 2nd of February, 1875, the Hon. Hamilton Fish, Sec- 
retary of State, issued his proclamation certifying the ‘‘ Revised Stat- 
utes of the United States, enacted by Congress on the 22nd day of 
June, 1874, were prepared, printed and published according to the 
provisions of the act of June 20, 1874,” and these revised statutes 
are now accepted and recognized as the Code of Revised Statutes 
of the United States. 

In these Revised Statutes, (p. 113, ) Congress has adopted the act 
of 1866, and not the act of 1867, containing the transposition of the 
word ‘‘ final” before the words ‘‘trial and hearing,” so that the pro- 
vision of the act reads as follows: “ Third. When the suit is between 
a citizen of the State in which it is brought, and the citizen of 
another State, it may be so removed on the petition of the latter, 
whether he be plaintiff or defendant, filed at any time ‘‘ before THE 
rriaL or final hearing” of the suit, if before or at the time of filing 
said petition, he makes and files in said State court an affidavit 
stating that he has reasons to believe, and does believe, that from 
prejudice or local influence he will not be able to obtain justice in 
such State court.” 

It will thus be seen that the revisers of the statutes concur in opin- 
ion with this court, and the other supreme courts of the States where 
the question has been considered, that the transposition of the word 
“final,” in the act of 1867, was merely accidental, and that the true 
construction to be given to the act, consonant with all the statute law 
theretofore enacted, and with the spirit of our system of jurispru- 
dence, that the application for removal of a case from a State court to 
a Federal court must be made before the trial of an action at law, 
and before the final hearing of a case in equity. 

This view leads me confidently to the conclusion that the applica- 
tion for removal in this case came too late, and that the Circuit Court 
of Roanoke was not in error in overruling the plaintiff’s motion. 

But there is another view of this question, which, though not raised 
in the argument of the case here, is well worthy of consideration. 
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The question is this: Is the plaintiff (the Continental Ins. Co.) a 
citizen of another State in the meaning of the act of Congress ? 

I am aware that it has been held by the Supreme Court of the 
United States, that corporations of other States come within the pur- 
view of the act. That is the general principle, from which I express 
no dissent ; but here is a New York corporation doing business in the 
State of Virginia, under the conditions and limitations prescribed by 
our statute. One of these conditions is that every such company, 
before they issue policies in this State, shall deposit with the treasurer 
of the State a certain fund, which is to remain in trust to meet the 
losses of citizens insured in such companies. 

There is another most important condition imposed on all such 
companies, to wit: § 20, ch. 56, Code 1873, p. 366: “ Every such in- 
surance company shall, by a written power of attorney, appoint some 
citizen of this commonwealth, resident therein, its agent or attorney, 
who shall accept service of all lawful process against such company 
in the commonwealth, and cause an appearance to be entered in any 
action in like manner as if such corporation had existed and had 
been duly served with process in this State.” 

The plain object of these provisions of our statute is to give to our 
citizens the privilege of suing these foreign corporations in the courts 
of the State. 

This would be in the last degree a futile and incongruous provision 
of our law, if the privilege to sue in the State courts is to be at once 
defeated—-if the corporation, as soon as suit is brought, may remove 
the case to another and foreign jurisdiction. ‘This would defeat the 
very object of the statute. 

My own view is, that these foreign corporations are placed by our 
statute on precisely the same footing, quoad hoc, as the home com- 
panies, and that when they come into this State and accept the pro- 
visions of our statute law, they become domiciled here, and as to all 
contracts and obligations made and assumed under the provisions of 
our laws, they are no longer citizens of another State, but are sub- 
ject to the laws to sue and be sued as citizens of this State. 

The Continental Insurance Company, though chartered by the 
State of New York, when it commences business in this State and 
complies with the terms of the statutes of Virginia, by making neces- 
sary. deposits and appointing an agent to accept process, becomes as 
to all contracts with citizens of Virginia, domiciled here, and in con- 
troversies, with our citizens growing out of policies of insurance, 
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must sue and be sued in our State courts, and do not come within 
the terms or spirit of the act of Congress, relating to the removal of 
causes from a State court to a Federal. 

Upon the whole, I am for affirming the judgment of the Circuit 
Court of Roanoke. 


UNITED STATES SUPREME COURT. 


Ocroser Term, 1875. 


Error to the United States Circuit Court, Western District of Missouri. 


PIEDMONT ann ARLINGTON LIFE INS. CO., 
Plaintiff in Error, 


vs. 


ASHLEY W. EWING, Avw’r or tae Estate or Joun 
F. Howes, DECEASED. 


The burden of proving the truth of answers in the application, touching the health 
and habits of the insured, is not on the claimant under the policy. 


The contract was made for insurance with the understanding that advertising was 
to go toward payment of the first year’s premium. The advertisement was in- 
serted. On being called on for the balance of the premium, the insured did 
not pay it, claiming that the advertisement was to pay the first semi-annual 
premium, and he would write to the agent with whom he made the contract. 
Afterward, when sick, he said in response to another call, that he would look up 
the accounts when able to get to the office, and settle the matter. The balance 
due was paid by a friend of the insured to a representative of the agent on the 
day of the insured’s death, who was in ignorance of his condition, and receipted 
for, The policy was afterward delivered through the agent. | 

Held, that the matter was in negotiation, and there was no binding contract while 
the insured was in good health. 


Held, that payment made when the insured was in extremis, and received in ignor- 
ance of the fact, did not bind the company. 


Judgmant reversed. 
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Mixxer, J. 

This was an action on a policy of life insurance issued by plaintiff 
in error. 

The defense is, that though plaintiff below, as administrator of Mr. 
Howes, whose life it purported to insure, had received the policy, it 
was in reality not delivered by the agent until after the death of the 
assured, and in ignorance of that event. This is not disputed. But 
plaintiff below insisted that a contract of insurance had been made 
between Howes and the insurance company before his death, which 
bound the company ; and whether this is so or not, is the principal 
question in the case. 

Another defense, however, was that the assured, having in his ap- 
plication, in answer to the questions propounded to him, stated, 
among many other things, that his habits of life were correct and 
temperate, and had ever been so, and that he had never habitually 
used ardent spirits to the extent of intemperance ; and in reply to 
the question, “Are you subject to, or have you had dyspepsia, 
diarrhoea, dysentery, disease of the heart, stomach, bowels, or any of 
the vital organs ?” answered “No.” The defendant alleges in his an- 
swers to the declaration that these answers were untrue. 

On this branch of the case the argument of plaintiff in error is, 
that the burden of proving the truth of these answers was on plain- 
tiff below, and that if he failed to introduce satisfactory evidence on 
that subject he could not recover. It is true that this court holds that 
all these answers are warranties, if so declared by the terms of the 
policy, and if any of them, however immaterial to the risk, is shown 
to be untrue, the policy is void. 

The number of questions in this application which require an an- 
swer, are from thirty to fifty in every case. They relate to matters 
occurring in childhood, or which concern the health or habits of the 
ancestors of the assured, and to other matters rather of opinion than 
fact, which it would be almost impossible to prove. To establish the 
truth of the answer would in many cases require the party to prove a 
negative. Take the points raised in the case. How can a man who 
has lived forty or fifty years, prove that he never had any dyspepsia 
or a diarrhoea? or any disease of the heart or bowels? And how can 
he prove that his habits of life have always been correct? And that 
he never drank ardent spirits to the extent of intemperance ? 

While it may be easy enough to prove the affirmative of one of these 
questions, it is next to impossible to prove the negative. 
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The number of the questions now asked of the assured in every 
application for a policy, and the variety of subjects, and length of time 
which they cover, are such that it may be safely said that no sane 
man would ever a take a policy, if proof to the satisfaction of a jury 
of the truth of every answer was made known to him to be an indis- 
pensable prerequisite to the payment of the sum secured, that proof 
be made only after he was dead, and could render no assistance in 
furnishing it. On the other hand, it is no hardship that if the in- 
surer knows or believes any of these statements to be false, he shall 
furnish the evidence on which that knowledge or belief rests. He 
can thus single out the answer whose truth he proposes to contest, 
and if he has any reasonable grounds to make such an issue, he can 
show the facts on which it is founded. 

The judge of the Circuit Court, was, therefore, right in refusing to 
instruct the jury that the burden of proving the truth of these an- 
swers rested with the plaintiff below. 

The court submitted to the jury, the question whether, notwith- 
standing the policy was delivered to a friend of the deceased after his 
death, by the agent of the company, in ignorance of the fact of his 
death, there had been a contract for insurance before his death, which 
made this delivery a duty, and therefore valid. And in doing this 
the court placed before the jury hypothetically the principal facts 
proven on that subject, and said if they found them as thus stated, to 
be true, they were sufficient to justify a verdict for the plaintiff. This 
charge is the main error relied on to reverse the judgment. 

All the evidence on this subject is in the record, and was parol. It 
appears that Howes was publisher of a newspaper, and that the 
special agent of the company, Huff, desiring to advertise in the paper, 
an agreement was made that Howes should take a policy on his life 
for $5,000, and the cost of a year’s advertisement should go toward 
paying the first annual premium. The advertisement was to cost 
$70, and its publication in the paper commenced at once. This was 
about the 28th August, 1871. Howes made his formal application, 
and the company sent its policy to the local agent, Bell, with instruc- 
to celiver the policy on the payment of the balance of the first annual 
premium, to wit, $17.70, the whole premium being $87.70. 

“Tt further appeared in evidence,” says the bill of exceptions, “that 
said policy was executed by the officers of the company, and for- 
warded to said Bell, and received by him at Jefferson City, Missouri, 
about the 6th day of September, 1871, to be countersigned and de- 
livered ; that he tendered the same to said Howes and demanded the 





288 Report of Decisions. [ April, 


cash part of said advance premium, to wit, $17.70, but that said Howes 
did not pay the same, saying that the printing was to pay the first 
semi-annual premium on the policy ; that he would write to Huff, the 
special agent of the company, with whom he had made the contract, 
at Kansas City, about it ; that after giving said Howes time to hear 
from said special agent, said Bell called again upon said Howes for 
the $17.70, but he did not pay said sum, and that afterward, to wit, 
on the 12th day of October, 1871, said Bell, being about to remove to 
the neighborhood of Brazeto, fifteen miles from Jefferson City, called 
again upon said Howes, and found him sick. Howes told him that 
he would look up the accounts as soon as he was able to get to his 
office, and would settle the matter. 

This evidence seems to be uncontradicted. On the 14th day of 
October, at or about six o’clock in the evening, Howes died, and Bell 
was at that time not in the city. But on that day, Howes’ friend and 
partner, Ragan, (at what hour is not stated,) paid to a man using the 
same office with Bell, the $17.70, and gave a receipt for the bill for 
printing of $70, and took from the same person a receipt in full for 
the $87.70 paid on the policy, describing it by number. This receipt 
was signed R. A. Hufford, for J. F. Bell, agent, ete. 

Neither Hufford nor Bell knew of Howes’ condition at this time. 
Hufford wrote to Bell what he had done, and requested him to send 
the policy by mail, which he did. There is some question raised as to 
Hufford’s power to accept and receipt for the money, and if he had 
none, then as to Bell’s ratification of his act. 

But in the view which we take of this case, this is immaterial, for 
we think that if Bell himself had done all that Hufford and himself 
both did, that is, if Bell had received the money, given the receipt 
and delivered the policy in the manner they were done, there was 
still no valid contract. 

It will, perhaps, be admitted, that if there had been no agreement 
before Howes was at the point of death, between himself and the in- 
surance company, as to the terms of the contract, Howes alone 
could not at that moment, by any act of his, perfect the agreement. 
It cannot for a moment be contended, that while parties are still in 
negotiation as to the terms of a contract, one of them learning of a 
total change in the condition of the subject-matter of the contract, of 
which the other is ignorant, can at that moment accept terms which 
he has refused before, and by doing so bind the party who had of- 
fered those terms when the condition of affairs was wholly different, 

The case before us is a striking instance of the attempt to do this. 
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There is no evidence to show that Howes and Huff, the first agent, 
ever came to any terms as to the amount of the premium, and but 
little to show that they agreed on the price of the advertise- 
ment. It is quite plain that when the policy was presented to Howes 
by Bell, and the balance of $17.70 demanded, that the parties had not 
then come to an understanding of the precise terms of the contract. 
It amounted to no more than this: that the company should ad- 
vertise in Howes’ paper ; that he should take a policy of the company 
for $5,000, and that the advertisement should go as payment on the 
first premium. 

But Mr. Howes insisted that the advertisement should pay the first 
premium in full, and he refused to accept the policy on any other 
terms. It is not shown, nor is there any fair inference to be drawn 
from the testimony, that he ever changed his mind on the point. 
Time was given him to write to Huff, with whom he had negotiated, 
but it is not shown that he ever did so. After a reasonable time for this 
he was again called on for the money and did not pay, and two days 
before his death he was again called on by the agent, who was about 
to leave the town. His answer was that he would look up the accounts 
as soon as he was able to get to his office, and would settle the mat- 
ter. There is in all this no relinquishment of his claim that the print- 
ing was to pay all the first annual premium, and at no time a promise 
to pay the $17.70 in cash. 

It seems impossible to conclude that up to this time there had been 
anything more than negotiations ; that there had been any meeting 
of minds on the necessary terms of the contract. The amount and 
mode of payment were still under consideration. 

To hold that when he was in extremis, an hour or two before he 
breathed his last, a friend could pay this small sum to an agent of the 
company, without the agent or the company having any idea of the 
condition of the dying man, and thus secure an obligation to pay his 
executor $5,000 within 60 or 90 days, is to affirm that one party to a 
negotiation can delay his assent to the terms of the contract until the 
changes of fortune enable him to reap all the benefits and throw all 
the losses on the other side, and then for the first time do what was 
necessary on his part to make the contract obligatory. 

This case differs very widely from those cited, in which a delay in 
payment has been treated by the court as waived. All such cases 
proceed on the ground that a valid agreement as to the terms of the 
contract has been made. In most of them one or two premiums have 
been paid, and the delay in paying subsequently has been waived or 
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accounted for. Or the amount of the first payment having been 
agreed on, the agent or some one for the company has so acted with 
the assured in the matter as to show a consent to delay. 

But in this case no delay was asked for. That was not the point in 
controversy. The amount due or to be paid was the open question, 
and we can see no evidence that on this point Mr. Howes ever in his 
lifetime agreed with the company on that subject. And if we could 
suppose that in the very presence of the event, in which his family 
was to get $5,000 for the payment of $17.70, he did then agree, it was 
certainly too late to bind the other party, whose first news of his dan- 
ger was that he was dead. 

For these reasons, notwithstanding the cautious manner in which 
the judge recited his view of what had been given in evidence, and 
left the jury to believe it or not, we think there was no such evidence 
of the existence of a valid contract as to sustain the verdict. 

The judgment of the Circuit Court is reversed, and the case re- 
manded, with directions to set aside the verdict and grant a new 
trial. 


COURT OF APPEALS OF NEW YORK. 


BERTHA COHEN, Appellant, 


Us. 
CONTINENTAL LIFE INS. CO., Respondent. 


The policy was in the C. company in exchange for a policy in the E. company, in 
consequence of a contract concerning the assumption of the risks of the latter 
by the former. The complaint against the C. company annexed a copy of the 
policy, and stated that it would be referred to on the trial as to its terms and 
conditions. The policy recited that the policy of the E. company had been 
surrendered ; and made the application and representations for the E. policy a 
part of itself, and the representations a part of the consideration. It also pro- 
vided that if the declaration to the E. company should not have been discov- 
ered in any respect untrue within one year from the date of the C. company’s 
policy, the same should be considered incontestable by the C. company, unless ° 
it should be discovered willfully and fraudulently untrue ; 
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Held, that the pleadings sufficiently raised the question of insurance in the E. 
company and the effect of the agreement between the companies. 


Held, that the C. company could not complain that the risk was one which a com- 
pany could not safely take ; the transaction was not between the plaintiff and 
defendant, nor as to this risk alone, but between the companies, which obli- 
gated the taking of this risk with the rest. 


Held, that the C. policy required only that the representations to the E. company 
should be true for the time when they were made, not at the time of issuing the 
C. policy. 

Evidence of the statements of insured to show that he knew what his condition 
was at the time of the declaration, made after the issuance of the E. policy, 
was properly refused. , 


Judgment affirmed. 


S. Hann, for Appellant. 
Covprert Broruers, for Respondent. 


Fouaer, J. 

There are some preliminary points made by the defendant, to be dis- 
posed of before we reach the main question in the case, upon which 
it was principally litigated. 

1. It is contended that the question of insurance by the plaintiff in 
the Empire company, and the effect of any agreement,between that 
company and the defendant, was not raised by the pleadings. 

The complaint annexes a copy of the defendant’s policy as a part 
of itself, and says that the same will be referred to on the trial for its 
terms and conditions. The policy of the defendant, so referred to 
and made a part of the complaint, recites that the policy of the 
Emrire Mutual Life Ins. Co. has been surrendered, and makes the 
application and representations therefor a part of the defendant’s 
policy, and those representations a part of the consideration therefor. 

It is also a condition of that policy, that if the declaration made to 
the Empire company, or any part thereof, should not have been dis- 
covered to be in any respect untrue within one year from the date of 
the defendant’s policy, the same should be considered incontestable 
by the defendant, unless it should be discovered, at any time, willfully 
and fraudulently untrue. 

I am not able, therefore, to agree with the defendant, that the com- 
plaint does not present the fact that the defendant’s policy was is- 
sued in the place of the policy of the Empire company, and not upon 
a primary and original application to the defendant for a policy from 
it. The plaintiff was not bound to anticipate in her complaint the 
defense which the defendant has set up, and had a right to rely, in 
complaining, upon such averments as stated a cause of action, leav- 
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ing the matter which would meet that defense for proof, or argument 
from proof, at the trial. 

2. It is contended that the policy of defendant was issued upon a 
risk which a life insurance company could not safely or properly 
take. The answer to this position is, that the defendant did not take 
the risk in the sense conveyed by this contention. This was not a trans- 
action between the defendant and the plaintiff, nor was it as to this 
risk alone. The defendant was not to be expected, nay not to be al- 
lowed, so far as the plaintiff was concerned, to inquire with particu- 
larity into the circumstances of it, and examine as closely as if it 
were at liberty to take or to refuse. It was a transaction, (we have a 
right to infer, as we shall show hereafter, ) as to all the outstanding 
risks of the retiring company, by which that company was to be re- 
lieved from them all, and the defendant was to take them all, without 
right to discriminate and reject. So that it does not lie in the mouth 
of the defendant to say that the risk was an ill one, which it could 
not safely and properly take. That was a consideration for it to 
weigh when it was negotiating with the Empire, and about to take on 
the liabilities of that company. 

3. As akin to this, it is intimated that the terms of the contract 
between the two companies do not appear in the evidence. It does 
appear that the defendant had notice to produce the contract at the 
trial, and that the defendant declined to do so, thus forcing the plain- 
tiff to parol proof of its contents, and itself incurring the penalty of 
having all inferences from that proof taken most strongly against 
itself. It was shown that the defendant made a contract with the Em- 
pire company concerning the assumption by the defendant of the out- 
standing risks of the Empire company. Not one risk or few risks, but 
the risks outstanding—all of them—so it must mean. And when we 
find the defendant, after such contract, issuing its policy to the plaintiff 
in such terms as appear, we may infer that the contract was not 
merely about or looking toward an assumption, but that it was a con- 
tract of actual assumption. 

We now come to the main question in the case, which is to be de- 
termined from the language of the contract between the parties and 
the circumstances in which it was made. 

We have already given a paraphrase of the agreement and condi- 
tions of the policy upon which the defendant relies. The defense is, 
that it was discovered within a year after the issuing of its policy that 
some part of the declaration made to the Empire company was un- 
true ; and further that it was willfully and fraudulently so. In our 
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view of the case, it is not needed that we specify what statements in 
the declaration are alleged to have been untrue. 

The success of the defense depends upon whether the warranty of 
the truth of the representations relates to the date of the application 
to the Empire company, or the date of the policy of the defendant. 
We think that it relates to the date of the former, and that the de- 
fense is not made out. 

The consideration for the policy of the defendant, as stated there- 
in, is two-fold. First, the payment of certain moneys. Second, cer- 
tain representations—representations made tothe Empire company. 
They are referred to as made in the past, and to another company. 
They are not spoken of as of the present time, and to the defendant. 
It is those representations of the past, made in that past time to an- 
other company, of which the warranty speaks. The truth of them is 
warranted, the truth of those past things. Now, of necessity, those 
representations must speak of the time then present at the date of 
them, and of the period of seven years just prior to that date. And 
to be true representations then, they must speak the truth at that 
time, and of that period. They did not speak of the future, nor take 
into their scope and purview any time or period to come after they 
were made. Hence, when the assertion, though it be later in date, 
is made of the truth of those representations, it is an assertion of the 
truth then, of what is then expressed in them. Those representations 
and that application, made then, speaking of the time then passing, 
and of the period of seven years just then passed, it is which are 
made a part of the defendant’s policy. Such is our view of the lan- 
guage of the instrument, by itself considered. 

When we consider the nature of the transaction it does not seem 
probable that the defendant would have sought to exact, or that the 
plaintiff would have yielded any different warranty. The defendant 
insists that at the time of the issuance of its policy, the subject of the 
insurance was mortally ailing, and that he and the plaintiff knew it. 
It is reasonable to infer that they would have given up the contract 
they held with one company to take the hazard of a new application 
and renewed representations? Even in health, it is not likely that 
such would be the case. The transaction gives no countenance there- 
to. It does not appear that the plaintiff or her husband were active 
in the matter—the probability and the inference is that they passively 
yielded to the result of the agreement between the two companies, 
made for their purposes in some degree at least, and not altogether 
for the benefit ofthe policy-holders. 
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It is said that the defendant was interested in knowing what the 
health of Mr. Cohen was in October. So it was. It was not an in- 
terest coupled with a right to call upon him to disclose it. It took 
the risk of his state of health, as it took that of all the other policy- 
holders of the Empire company. It took them all as it took the risks 
upon the lives of its own policy-holders, upon the principle of life in- 
surance, knowing that some would turn out to be bad risks and others 
good, and relying upon the average duration of life to make the re- 
sult profitable. The defendant is therefore in error when it assumes 
that Cohen represented then, (in October,) what he had before repre- 
sented. Notso. He made no representation then. The representa- 
tions were made before, and are spoken of as made before. What he 
did was again to warrant, as to those former representations, the 
truth of them. And it takes no interpolation of language into the re- 
cital of the policy, to give this interpretation. A representation being 
true when made, can never become a false representation by reason of 
a change in the subject of which it spoke. Its character as a truthful 
representation remains, and an assertion that such character belongs 
to it is not a false assertion whenever made, though the representation, 
if uttered anew of the date of the assertion, may not be then true. 
So that the question is, was the representation made anew in October 
to the defendant? and the language of the policy and the circum- 
stances of the case answer in the negative. 

The defendant states upon the points certain principles as to a re- 
presentation continuing until the contract is entered into. No need 
to dispute these. To make them available here, the representations 
must have been made to induce this contret. They were made to in- 
duce a former contract, which was completely entered into, and 
were not made in negotiation for that which is sued upon. 
The mistake is, in assuming that the plaintiff sought for this 
contract from the defendant. The refusals of the referee to find, 
on the request of the defendant, show that the plaintiff did not 
apply for this policy, and so is the proof. Sight is lost by the defen- 
dant of the primary cause of the relations between the plaintiff and 
defendant. It was the contract between the defendant and the Em- 
pire. That fact is controlling, and enters into all just consideration 
of the issues in this action. The plaintiff had a policy from the Em- 
pire company. We have no reason from the evidence in the case to 
suppose that she wished to surrender it and take one from the defen- 
dant. It was as an incident to the arrangement between the defen- 
dant and the Empire company, that she did surrender the policy from 
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the latter and take that from the defendant. She is bound by the 
terms of it, now that she has accepted it. But we are not called upon 
nor permitted to place her in the position of an applicant to the de- 
fendant for that policy, and as making representations in a negotia- 
tion for it, as inducement to the defendant to enter into it. 

There are certain points made as to the conduct of the trial, now to 
beconsidered. The testimony of the physician Henggler was properly 
excluded. Edington vs. Ins, Co., MSS., Ct. of Appeals ; [Reported in 
6 Ins. L. J.,p.112 ;] Dilleber vs. Home Ins. Co., ib. ; [Reported p. 296. ] 
The testimony of the statements of Cohen, the husband, is claimed 
as competent upon the ground that it was to show that he knew what 
his condition was at the time of the declaration. If by this is meant 
the declaration made to the Empire company, the answer is that 
the statements sought to be proved were after the issuance of the 
policy by that company. If by it is meant the declaration referred to 
in the policy of the defendant, the answer is that no new declaration 
was made for that policy, and the statements were also after the de- 
claration to the Empire company. 

We think that the referee was not in error in refusing to find in 
accordance with the several requests of the defendant. Hither he 
had ground for refusal in the evidence, or else the finding asked for 
was immaterial by reason of his conclusion upon the main question in 
issue, or that a correct interpretation of the contract between the 
parties sustained him. And the conclusion is that the order of the 
Superior Court of the city of New York must be reversed, and the 
judgment of the referee affirmed. 

All concur. 





COURT OF APPEALS OF NEW YORK. 


OLIVE A. DILLEBER, Appellant, 
US, 


HOME LIFE INS. CO., Respondent.* 


Where the objection to the introduction of letters of the insured as evidence was 
general, there was no error in admitting them if they were competent for any 
purpose. They were not competent to prove the facts regarding the health of 
the insured stated in them, but the facts being otherwise proved, they were 
competent to show that he had knowledge of his having symptoms of consump- 
tion. 

The admission of the evidence of the medical attendant, against the objection that 
it was obtained while attending in a professional capacity, was error. 

Where, upon a trial, an objection has once been distinctly made and overruled, it 
need not be repeated to the same class of evidence. Nothing is waived by 
conforming to this rule. 


Where the exclusion of such evidence would have left the evidence of the health of 
insured conflicting, a refusal of the judge to submit the question to the jury 
was error, calling for reversal of judgment. 


If a question is not answered, there is no warranty that there is nothing to an 
swer. Fraud may be predicated upon the suppression of truth, but warranty 
must be based upon the affirmation of something not true. 


The application contained the following’questions ; Whether the party had had 
any sickness or disease during the last ten years, and if so, ‘‘state the partic- 
ulars and the name of the physician or physicians who prescribed or were con- 
sulted.” Answer, ‘‘ Nine years ago, had an attack of typhoid fever.” Also, 
‘*Have you employed any physicians for yourself or your family? if so, give 
name or names, and residence.’’ Answer. ‘Dr. Paine, Putnam, Ct., nine 
years ago, now dead. The answers were warranted to be full, correct, and 
true. 


Held, that there was no warranty that the answers stated the names of all the 
physicians employed or consulted at any time. The meaning was that the an- 
swers were true and full, in the sense that the insured had not intentionally 
concealed any material fact. 


Warranties are strictly construed, and will not be extended to include anything 
not necessarily implied in their terms. The language in the policy, if ambigu- 
ous, must be most strictly construed against the insurers. 


* Decided April 10, 1877, 
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Whether the answers were fairly made, or there had been a fraudulent or inten- 
tional suppression of the truth, was a question for the jury. 


Judgment reversed. 


Jno. E. Devetin, for Appellant. 
A. B. Capwett, for Respondent. 


Kart, J. 

On the 17th day of August, 1867, the plaintiff took out a policy in 
the defendant, upon the life of her husband, payable to him on the 
14th day of August, 1902, if he should then be living, but in case of 
his death before that time, payable then to her. He died September 
5, 1871, and this action is brought to recover the amount insured. 

The action is defended upon the grounds of breach of warranty, 
and fraud in the representations contained in the application upon 
which the policy was issued. 

At the close of the evidence, upon motion of defendant’s counsel, the 
court held that the uncontradicted evidence showed breach of war- 
ranty in the answers to certain questions contained in the application, 
and upon that ground directed a verdict for the defendant. Plain- 
tiff’s counsel excepted to the direction, and asked to have all the ques- 
tions of fact submitted to the jury, and excepted to the refusal of 
the judge to comply with the request. 

The plaintiff and her husband answered “ No,” to questions in the 
application whether he had ever had the diseases of bronchitis, con- 
sumption, or spitting of blood, or, so far as he knew, any symptoms of 
such diseases ; whether he had ever had disease of any vital organ, 
and whether he had ever had any habitual cough. 

Upon the trial, after defendant had given evidence by physicians 
and other witnesses, that prior to the date of the policy the assured 
had spit blood and had a cough, and had symptoms of consumption, its 
counsel offered in evidence certain letters written by the assured to 
his brother ; one written August 20, 1866, in which he stated, “ At 
Binghamton I was taken with hemorrhage of the lungs, which made 
me look ghastly for a few days. Am taking cod liver oil, and drink- 
ing tar water ; do not cough muchnow.” And another, written June 
21, 1867, in which he stated, “ My health is very poor; my cough 
hangs on to me ; yesterday I was examined, and I find my right lung 
is affected ; my physician recommends a trip to the salt water, and 
perhaps I may go in the course of a few days.” 





298 Report of Decisions. [ April, 


Plaintiff's counsel objected to these letters, on the ground that the 
statements were those of a person having no interest in the policy, 
were hearsay, and not admissible. The court overruled the objec- 
tions, and received the evidence, and plaintiff's counsel excepted. It 
was not specified for what purpose these letters were offered or re- 
ceived, and the objection was general, calling for their total exclusion. 
Hence, if they were competent for any purpose, there was no error in 
receiving them. 

It is now well settled that they were not competent to prove the 
facts stated in them. Swift vs. Mass. Mut. Life Ins. Co., 63 N. Y., 
186 ; Edington vs. Mut. L. Ins. Co., recently decided in this court, 
but not reported. (6 Ins. L. J., 112.) 

But it was important for the defendant to show that the assured 
had knowledge that he had had symptoms of consumption, and for the 
purpose of showing such knowledge, the facts being otherwise proved 
within the cases above cited, the letters were competent. Hence 
there was no error committed in receiving these letters, but they 
must be treated as received for the sole purpose for which they were 
admissible. The defendant called several physicians, and asked them 
to disclose information which they had acquired as to the condition 
of the assured while attending him professionally, and .which infor- 
mation was necessary to enable them to prescribe for him as physi- 
cians. The evidence was objected to by plaintiff’s counsel, on the 
ground that the statute prohibited such disclosures. The objection 
was overruled, and the evidence was received. It is not now dis- 
puted that the court erred in receiving this evidence. 2 R.5S., 406, 
sec. 73; Edington vs. Mut. L. Ins. Co., supra. But the claim is that 
this evidence did not harm the plaintiff, as the other evidence was 
overwhelming and undisputed, that there was a breach of warranty. 
With this view, all the evidence of the physicians called by the de- 
fendant as to the diseases of the assured, must be stricken out. It is 
true that the plaintiff did not object to the evidence of Dr. Clark, who 
attended the assured at Niagara Falls in 1867, prior to the date of 
the policy. But having already made her objections three times to 
the same class of evidence, it was not necessary that the objection 
should be repeated. 


The reception of this evidence was the consequence of the errone- 
ous rule of law laid down in the disposition of the prior objections, and 
it must be treated as having been received under the rulings. When 
upon a trial an objection has once been distinctly made and over 
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ruled, it need not be repeated to the same class of evidence. The 
rule in such cases has been laid down‘and should be observed in the 
further progress of the trial, without further vexing the court with 
useless objections and exceptions. Nothing is waived by conforming 
to the rule laid down. Hence Dr. Clark’s evidence, like that of the 
other physicians, must be treated as out of the case. The letters, as 
above said, cannot be used to prove the facts stated in them. After 
all this evidence is stricken out, the defendant has lost the main fea- 
tures of its defense. It has left: the evidence of several lay witnesses 
as to the spitting of blood by the assured to some extent, and as to 
his coughing and his appearance on several occasions. But on the 
other hand the plaintiff has the certificate of defendant’s examining 
physician, made at the time of the application, showing a perfect state 
of health, and the evidence of two physicians and other witnesses 
tending to show freedom from disease, a good state of health prior 
to the date of the policy, and that the spitting of blood may have 
been casual, and not the result of any disease. Without the impro- 
per evidence there would have been such a conflict in the evidence as 
to his disease and the state of his health before the date of the policy 
as to have required, as demanded by the plaintiff, a submission of the 
questions to the jury. 

For the error thus alluded to, then, the judgment must be reversed, 
unless, for considerations now to be noticed, an affirmance may still be 
had. 

In the application were the following questions and answers: “Has 
the party had during the last ten years any sickness or disease? If 
so, state particulars and the name of the physician or physicians who 
prescribed, or who were consulted.—A. Nine years ago had an at- 
tack of typhoid fever.” 2. ‘‘ Have you employed or consulted any 
physicians for yourself or your family? If so, give name or names, 
and residence. A. Dr. Paine, Putnam, Conn., nine years ago ; he is 
now dead.” 

Annexed to the application was an agreement signed by the plain- 
tiff and her husband, in which it was declared that the answers con- 
tained in the application “ are warranted to be full, correct and true, 
and that no circumstance is concealed or withheld in relation to the 
past or present state of his health, etc., which may render an insur- 
ance on his life more than usually hazardous, or which may affect un- 
favorably his prospects of life, and with which the directors of said 
company ought to be made acquainted ; and in which it was agreed 
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that if the answers were not in all respects full, true and correct, the 
policy should be void. 

It was proved beyond question that in August, 1866, at Bingham- 
ton, the assured had an attack of spitting blood, and that a doctor 
was called, and visited and prescribed for him twice. Dr. Clark, of 
Niagara Falls, was called as a witness by defendant, and testified that 
he knew the assured at that place in June and July, 1867 ; that he was 
attending plaintiff, who was sick, and that from June 16th to July 3d, 
he also attended the assured daily and prescribed for him. But the 
plaintiff testified that she was there ; that she was sick, and that Dr. 
Clark attended her; that the assured was not sick, and that she 
never heard that Dr. Clark examined him. There were two other 
physicians called by the defendant, who had attended the insured, but 
their attendance was after the date of the policy. Upon this evidence 
can it be held, as matter of law, that there was a breach of warranty 
in the answers, in reference to the physicians ? 

The answers were literally true. Dr. Paine had been his physician 
about the time mentioned, in a serious and protracted illness, and he 
was dead. Itiwas not said that he had had no other physician, and if a 
fuller or more precise answer was desired, the defendant should have 
exacted it. It was full and complete so far as it went. Fitch vs. 
Am. Pop. Life Ins. Co., 59 N. Y., 573; Edington vs. Mutual Life 
Ins. Co., supra. 

If a question is not answered, there is no warranty that there is 
nothing to answer, (Liberty Hall vs. Ins. Co., 7 Gray, 261;) and so in 
the case of a partial answer ; the warranty cannot be extended be- 
yond the answer. Fraud may be predicated upon the suppression of 
truth, but warranty must be based upon the affirmation of something 
not true. Here there was no warranty that the answer stated the 
names of all the physicians whom he had employed or consulted at 
any time. It is true that, in the agreement annexed to the applica- 
tion, it is said that the answers are warranted “to be full.” But what 
was intended by these words, and what had the assured a right to 
suppose was intended by them ? 

Was it intended that the assured should lose the benefit of his 
policy after parting with his money, if he omitted innocently or inad- 
vertently to give the name of every physician who, at any time, had 
been employed for himself or for his family in any illness, however 
temporary or trifling? The circumstances under which the words 
were used forbid such a construction. The assured had answered 
many questions calling for minute information upon many subjects, 
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and for the substantial truth of his answers he was responsible. The 
other thing to be provided against was the suppression of the truth, and 
hence in the agreement there is a warranty that the answers are full, 
and that no material circumstance has been “concealed or withheld.” 
Taking all the language used, the meaning was that the answers were 
true, and that they were full, in the sense that the assured had not 
intentionally concealed or withheld any material fact or circumstance. 
The assured could not have understood from all the language used, 
that if he answered honestly all the questions put to him, he was to 
lose the benefit of his policy in case he omitted some fact requisite to 
make any one of the numerous answers full, because his attention 
was not particularly called to it, or because it had escaped his atten- 
tion or memory, or because he did not deem it material to a full an- 
swer. 

Warranties in policies of insurance are strictly construed. They 
will not be extended to include anything not necessarily implied in 
their terms. Loud vs. Ins. Co., 2 Gray, 221 ; Campbell vs. Ins. Co., 
98 Mass., 381 ; Hyde vs. Bruce, 3 Douglass, 213, 

When the language used in a policy may be understood in more senses 
than one, it is to be understood in the sense in which the insured 
had reason to suppose it was understood by the assured. Hoffman 
vs. Ins. Co., 32 N. ¥., 405. Conditions and provisos must be strictly 
construed against the insurers, because they have for their object to 
limit the scope and defeat the purpose of the principal contract. 
And, as the insurer prepares the contract and furnishes the language 
used, any ambiguity in the contract must be taken most strongly 
against him. Fowkes vs. M. & L. Life Assur. Association., 3 Best & 
Smith, Q. B., 917. 

We are therefore of opinion that it was a question of fact to be 
submitted to a jury, whether the answer of the assured as to the 
physicians employed or consulted was honestly and fairly made, or 
whether a portion of the truth was fraudulently or intentionally sup- 
pressed or withheld. 

The judgment must therefore be reversed and a new trial granted, 
costs to abide event. 

All concur. 





Report of Decisions. 


_ COURT OF APPEALS OF NEW YORK. 


MARY A. SHAW, Respondent, ) 


Vs. - 


REPUBLIC LIFE INS. CO., aise 


A note given by_the insured as consideration for a policy to be issued to his wife, 
was the note of a third person. 


A refusal by the company to accept payment of the note, or issue the policy, and 
a repudiation of the whole arrangement, was a refusal to carry out the contract 
which excused from further tender of premiums, and gave a right of action af- 
ter the time for payment of premiums had elapsed. 


Such action was properly delayed until the death of the insured. 


The declaration of the promissor that he will not perform, is an excuse for not of- 
fering to perform many and successive conditions as well as one. 


Judgment affirmed. 


Mr. Lyman, for Appellant. 
E. W. Garpyer, for Respondent. 


Fouacer, J. 

Inasmuch as there was testimony tending thereto, the verdict of 
the jury establishes the facts that the persons who negotiated with the 
plaintiff and her husband, were authorized so to do by the defendant 
in its behalf ; that the defendant agreed with the plaintiff to issue to 
her its policy, as a new insurance upon the life of her husband ; and 
that the note of the husband was taken as an adequate consideration 
for that agreement. 

These results are an answer to the exception to the refusal to non- 
suit the plaintiff, save as to one ground of the motion, which we will 
notice further on. 

The exceptions to the charge were not well taken. The agreement 


~ ®* Decided April 10, 1877. 
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was in writing, and could not be added to by parol. As the husband 
of the plaintiff was in no way bound to the defendant; s he had no 
pecuniary interest in the policy, and his estate would have none at 
his death, we do not see why his note, absolute in its terms, and 
creating a liability against him which would affect his estate after 
his death, was not the note of a third person. The rule given to the 
jury as to it was correct in law, such being the fact. The other ex- 
ceptions to the charge, or to the refusals to charge, are not tenable. 
One of them we will notice more particularly. 

The defendant made the point at the trial, both by motion for non- 
suit and by exception to refusal of request to charge, that the plain- 
tiff could not recover without showing payment, or tender of payment, 
of a premium in September, 1873. 

In the view we take of the case, it is not needful to dispute but 
that the annual premium on the policy would have become due and 
payable on some day in September, 1873, either the 8th or the 13th. 
Had the company adhered to its agreement to issue its policy, and 
the policy had been delivered and accepted, with either of those days 
named in it as the day for payment of premium, failure by the plain- 
tiff to make payment, or tender of payment, would have forfeited the 
contract. But the defendant had, before either of those days arrived, 
refused to take payment of the note which represented the premium 
of 1872, had thrown it back, and had, in the language of the charge, 
“ repudiated the whole arrangement, and was only willing to nego- 
tiate on the basis of a new arrangement on terms stated by ” its agent. 
This was a positive, absolute refusal by the defendant to carry out 
the contract. 

Where one party to a contract declares to the other party to it 
that he will not make the performance on the future day fixed by it 
therefor, and does not before the time arrives for an act to be done by 
the other party withdraw his declaration, the other party is excused 
from performance on his part, or offer to perform, and may maintain 
his action for a breach of the contract when the day has passed. 
Such is the well established rule. Ford vs. Tiley, 6B. & C., 325 ; 
Franchot vs. Leach, 5 Cow., 506 ; Traver vs. Halstead, 23 Wend., 66. 

In England, the rule is carried much further, and it is held that 
the positive, absolute refusal by one party to carry out the contract 
is in itself an immediate complete breach of it on his part, and dis- 
penses the other party from the useless formality of tendering per- 
formance of the condition precedent, and gives immediate right of ac- 
tion. Cort vs. Ambergate R. R. Co., 6 Eng. L. & Eq., 230 ; Hoch- 
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ster vs. De La Tour, 20 ib., 157 ; Frost vs. Knight, 7 Law Rep., Ex. 
Chamber, 111. And see also, for the doctrine in this State, Burtis 
vs. Thompson,.42 N. Y., 246. But we need not at present go farther 
than the proposition first stated, and sustained by decisions in our 
own State reports. There is no doubt that the defendant repudiated 
all obligation to the plaintiff, and so declared to her. It would have 
been a useless act for her after that to have sought the defendant and 
made offer to pay the annual premium. Nor could she, though the 
defendant had refused future performance, act with effect until the 
death of her husband ; the event which was contemplated by the 
contract as giving immediate right of action. It was then she sus- 
tained the injury which was the cause of damage to her, by the non- 
performance by the defendant of their contract. See in this particu- 
lar, the remarks and illustration, per Grover, J., in 42 N. Y., supra. 
We do not perceive that it alters the rule we have stated, that this 
contract is one of life insurance, and that there might occur several, 
or many occasions when by its stipulations the plaintiff might have 
precedent conditions to fulfill. Is is no more incumbent upon a 
party to such a contract to offer performance of the conditions prece- 
dent, because they are many and of periodical recurrence, than upon 
the promisee who has but one act to perform. The declaration of the 
promissor that he will not perform is an excuse for not offering to 
perform many and successive conditions as well as one. For the 
same reason exists at the occurrence of each period for performance, 
that it would be useless and unavailing to make tender while the 
declaration was not withdrawn. See Crist. vs. Armour, 34 Barb., 
378. : 

We are therefore of the opinion that the exceptions of the defend- 
ant bring no error to our notice, and that the judgment must be af- 
firmed, but with a slight modification. The defendant is held to the 
contract. The policy which was prepared by it is averred in the 
complaint, and admitted in the answer. By it the premium became 
due annually on the 15th of September. There was a premium 
earned on the 15th September, 1873, as the defendant is held to its 
contract. The amount of that, $54.70, with interest from that date, 
should be deducted from the verdict. 

All concur, Anprews, J., in result. 





Lycoming Ins. Co. vs. Jackson. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Superior Court of Cook County. 


LYCOMING FIRE INS. CO., or Muncy, Pa, 
vs. 


ADELAIDE JACKSON.* 


Any parties acquainted with the value of property are competent witnesses to 
prove its worth, and it is for the jury to estimate the value of their testimony. 

The application was not signed by the insured, and there was no evidence that 
she had even authorized it. It simply stated that “‘ insurance is wanted for 
Mrs. Jackson in Lycoming Insurance Company,”’’ etc., ‘‘on her two story frame 
dwelling situated,” ete., ‘‘loss if any payable to Philo Carpenter, as his inter 
est may appear,” and was signed by the solicitor. The policy referred to the 
application, and declared if such were made, it should be a part of the policy 
and a warranty ; in case of misrepresentation or omission to state facts material 
to the risk, or if the interest of the insured were not truly stated, the policy 
should be void. 

Held, that the application cannot be regarded as made by the insured, and the 
failure to represent the true nature of her title does not avoid the policy. 

The policy provided that if the interest was not absolute, or the building stood 
on leased ground, it must be so stated to the company and written in the policy. 

Held, that if the facts were stated to the agent by the insured, their omission from 
the policy was the fault of the company and did not avoid the insurance. 

Held, that the failure to disclose a fraudulent or void mortgage did not avoid the 
policy. 

Held, that the insured in disclosing the nature of the title must act in good 
faith, but is not expected to make statements that will stand the test of extreme 
legal refinements. 


Judgment affirmed. 


Watxrr, J. 


A policy of insurance against fire was issued by appellants, on a 
building in Chicago, to appellee, on the 14th day of July, 1874, for the 


4 opinion filed Jan. 31, 1577. 
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suw of $2,100, loss, if any, payable to Philo Carpenter, as his interest 
may appear. 

The policy by its terms was to remain in force for one year from 
its date. 

The house was destroyed by fire during the life of the policy, and 
proofs of loss being made and presented to the company, they refused 
payment, and appellee sued on the policy. A trial was had before 
the court and a jury, resulting in a verdict in favor of plaintiff, and 
after overruling a motion for a new trial, the court rendered a judg- 
ment on the verdict, and the company brings the case to this court 
by appeal. 

It is first insisted that the verdict is excessive. After a careful ex- 
amination, we fail to see that the amount found is larger than was 
warranted by the testimony. As is usual in such cases, the witnesses 
differed largely in their estimates of the value of the house. They 
placed it at from $1,000 to $3,000. But we are of the opinion that the 
evidence preponderates in favor of the finding. 

Our reports are full of cases which hold that any person ac- 
quainted with property and its value, or the value of like property, are 
competent witnesses to prove its worth. And if competent, and they 
testify, it is for the jury to estimate the value of their testimony as 
they do that of other witnesses. It is not our province to say that 
one witness is more worthy of belief than another, when they both 
seem to testify with equal fairness. That belongs to, and itis the 
duty of the jury trying the cause, who see the manner of the wit- 
nesses on the stand. The evidence on this question is inharmonious, 
and it was for the jury to reconcile it, or, if not able to do so, then to 
give weight to, and act upon such as they believed to be true. This 
they have found, and we are satisfied with the result they have reached. 

It is next claimed that appellee was not the owner of the property 
insured, when the policy was procured, Itis urged that false state- 
ments were made by the assured,in reference to the title. On turning 
to the application we find it is not signed by the assured, but by the 
letters “ O. B., Solicitor.” Nor does it make any statement whatever as 
to her title ; it simply states that, ‘‘ insurance is wanted for Mrs. Jack- 
son, in Lycoming Insurance Company,” etc., “ on her two story frame 
dwelling, situated,” etc., ‘‘loss, if any, payable to Philo Carpenter, as 
his interest may appear.” There is no misrepresentation in this appli- 
cation, and if there was, we fail to see how appellee could be affected 
by it, as she did not execute it, nor does it appear that she authorized 
it to be made, or even ratified it after it was executed. The objec- 
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tion then cannot be based on this paper. It is true that the policy 
refers to the application. But it was not signed by her, or, so far 
as this record shows, she never authorized it to be presented to the 
company. And if it be said she availed of it, by receiving the policy 
issued on it, and thereby ratified it, there is no evidence that she was 
informed it had been made, or knew its contents. And as a party to 
be bound by a ratification must be informed of all the material cir- 
cumstances attending the act, in the absence of such knowledge, ap- 
pellee could not be bound. 

It cannot be held, under this proof, that she ever made a writien 
application for this policy. We presume, if an application had bee : 
made by her, that it would have been more full, formal and specific 
as to title, occupancy, and other details, than this. It would be un- 
reasonable to treat this as her application, and then say that she had 
failed to disclose her title. It would be to substitute, so far as this 
record discloses, the unauthorized statement of some other person as 
her act, and then to hold that because that other unauthorized person 
failed to state the true nature of her title, or to disclose other material 
facts, that the policy of the company is void. We cannot hold that 
this is her application, and the reference to it in the policy does not 
make it a part of the policy, hence it can have no influence in the de- 
cision of the case. 

The first clause or condition in the policy declares that, if an ap- 
plication, survey, plan, or description of the property insured is re- 
ferred to in the policy, that it shall be a part of the contract, and a 
warranty by the assured, and any false representation by the assured 
as to the condition, etc., of the property, etc., or any omission to 
make known every fact material to the risk, or any over-valuation 
or any misrepresentation whatever either in writing or otherwise, ete.; 
or if the interest of the assured in the property, whether a3 owner, 
etc., be not truly stated in the policy, then, and in every such case, 
the policy shall be void. This clause seems to be relied upon as 
avoiding the policy and to defeat a recovery. But we have seen that 
appellee made no written application. Then how can it be said this 
clause has been violated? We are wholly unable to perceive. 

The fourth clause states, that if the interest of the assured be any 
other than the entire, unconditional and sole owership, for the use or 
benefit of the assured ; or if the building stands on leased ground, it 
must be so represented to the company, and so expressed in the writ- 
ten part of the policy, otherwise the policy shall be void. Appellee 
testified that she stated to the agent of the company that the house 





308 :iHeport of, Decisions. [ April, 


stood on leased ground, and that Carpenter held a mortgage on the 
house, and the jury seems to have believed her statement, and that 
Carpenter’s interest was disclosed is manifest from-the statement in 
the written part of the policy, ‘‘loss, if any, payable to Philo Car- 
penter, as his interest may appear.” The company would not have 
done so absurd a thing as to insert this clause had they not been in- 
formed that Carpenter had an interest ; and the presumption would 
be, even in the absence of appellee’s testimony, from this clause, that 
the company were apprised of the nature and extent of his interest 
in the house at the time of issuing the policy. 

If the company failed to state the fact in the policy, that the house 
was on leased land, it was from their negligence, or to defeat the 
policy, as they were fully informed of the fact. They have no right 
to make appellee bear this loss, for the failure to make the statement, 
whether from accident or design. It would be monstrous to hold 
that the company might make such an omission, whatever the pur- 
pose, deliver it to an illiterate and ignorant person who relied upon 
the fairness and integrity of the agents of the company, to defeat 
the assured because they failed, in good faith, to insert information 
fairly given. This would be to allow a premium for negligence or 
fraud. This view fully disposes of the objection that Carpenter had 
a mortgage on the house. 

As to the Martin morgtage, which it is urged was not disclosed to 
the agent of the company, the court had found by decree, facts which 
almost conclusively show that his first mortgage was paid, and or- 
dered an account to be taken. And appellee testified that the second 
mortgage to Martin was obtained by representing to her that it was 
an instrument for the payment of $50 or $60, and she signed it under 
that belief. She was illiterate and unable to read, and thus easily 
imposed on by the unscrupulous and designing. If these representa- 
tions were made, and the mortgage thus obtained, then it was fraud 
and circumvention, and the jury by their verdict have so found. It 
then follows, that if the first mortgage to Martin was paid, and the 
latter was obtained by fraud, he had no interest in the property to be 
disclosed. Hence, even if appellee had made a written application, 
or was bound under a verbal one to disclose all interests, she was 
not bound to refer to this fraudulent claim of Martin. Appellee had 
the undoubted right to show the claim was false and void, and that 
Martin’s sale of the house was void for the want of power. 

A mortgagee’s power to sell, only continues as long as the debt sur- 
vives. When the debt is extinguished, the power to sell ceases, and 
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an attempt to exercise it thereafter is vJltra vires, and transfers uo 
title unless the debtor so acts as to estop himself from showing the 
facts. ‘This then disposes of this objection. 


It cannot be expected of courts to give so rigid a construction to 
the disclosure of the nature of the title held by assured, that the 
opinion of an eminent real estate lawyer would be necessary to be ob- 
tained before an application can be made with safety, for the insurance 
of a house, and then have the insurance defeated if the attorney 
should be mistaken in his opinion. These conditions must have a fair 
and reasonable construction. Such policies seem to be burdened 
with such stringent conditions as to render all recoveries difficult. 

The great central idea, around which all others cluster, is, has the 
assured an insurable interest, and has the assured acted in good 
faith under the statement that appellee was the owner of the house ? 
She was only bound to prove that she held an insurable interest—sucli 
a title as, if there should be a loss, and ths property were not insured, 
the loss would fall upon her. Rockford Ins. Co. vs. Nelson, 65 Iil., 
419. Ifa party undertakes, in a survey or written application, t» 
disclose the nature and extent of his title, it must no doubt be truly 
done, according to the general understanding in reference to titles, 
but he is not required to be accurate as to nice questions which pet 
plex the ablest lawyers, and on which courts may differ. To hol 
otherwise would enable insurance companies to receive money without 
risk of loss, under the pretense that they were insuring the parts 
against loss. We must presume that the one party expects to be in- 
demnitied, aud the other to pay the loss if the property shall be de- 
stroyed. And when the assured has paid his money, and in all things 
acted in good faith, and the insurer, by his incompetent or reckless 
agents, has prepared the application or survey so as not to speak th« 
truth, or so as to omit important information, the company should not 
be heard to urge the courts to make refined and almost impalpable 
distinctions to release them ‘from their obligations, and permit them 
to hold the premiums that the assured believed, and was encouraged 
and induced by the company to believe, would protect him from loss. 

That appellee had an insurable interest is shown by referring to our 
reports and all works on insurance law. We believe no court has 
ever questioned that a mortgagor has an insurabie interest. Appellee 
had such an interest, and is entitled to the protection which the law 
extends to persons thus situated. 

It is urged that appellee overestimated the value of the property 
insured. We fail to see, even if she made any representation of the 
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value of the property, that it was false. The jury have found that 
there was no fraud in the representation, if one was made, and we are 
satisfied with the finding. All of the evidence considered, we regard 
it as abundantly sufficient to sustain the finding of the jury. 

Nor do we see that the evidence which was rejected on the cross 
examination of appellee was in any wise material, as the whole trans- 
action was shown by the evidence, and she explained in other por- 
tions of her evidence how she came to execute the Martin mortgage. 
We perceive no error in receiving or rejecting evidence on the trial. 

It is claimed that the court below erred in giving plaintiff’s instruc- 
tion. It is urged that by it the court left the question of the validity 
of Martin’s mortgage to be determined by the jury, without informing 
them what would render it invalid. The grounds upon which it was 
claimed to be void, was that it was attained by fraud and circumven- 
tion. It was to that point that evidence was directed, on the trial. 
When the mortgage was read in evidence the jury, if of ordinary in- 
telligence, knew that it was to defeat a recovery on the ground of 
fraudulent representation. And when the evidence of fraud and cir- 
cumvention was introduced they could not but know such evidence 
was intended to show the mortgage was itself void and of no effect, 
and the instruction, although not technically correct, could not, we 
think, have misled the jury. It is believed that but few persons of 
ordinary intelligence could be found, who do not know that such 
fraud and circumvention renders an instrument void. 

We perceive no error in refusing appellant’s instruction. They, 
under the views here expressed, were not pertinent to the issue, or if 
some of the announcements they contain were proper, they were in 
substance given in others, which were given for appellant. 

The instructions as given presented, we think, the law of the case 
fairly to the jury. We perceive no error in this record which should 
reverse the judgment of the court below, and it must be affirmed. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 
NORTHERN DISTRICT OF ILLINOIS. 


Marcu, 1876. 


LYDIA A. JARVIS, 
US. 
CONNECTICUT MUTUAL LIFE INS. CO. 


To avoid a policy on account of suicide, the insured must be in possession of his 
ordinary reasoning faculties, and capable of understanding the moral character 
of the act, not being impelled thereto by an insane impulse which he is inca- 
pable of resisting. 

Where the policy also provided that it should be void if the insured became in- 
temperate so as to impair his health, such intemperance avoids the policy ; and 
if it induced a mental condition resulting in self destruction, such mental con 
dition cannot be relied upon to defeat the provisions regarding suicide. But 
the burden of proof is on the insurer. 


Hoping, J. 


Gentlemen of the jury: This is an action upon a life policy for 
$2,000, dated May, 1866, on the life of one Jarvis, issued by the de- 
fendant, payable to the plaintiff. He died December 4, 1871. The 
proof of death is admitted to have been made December 23, 1871. 
This entitles the plaintiff to a verdict, unless it is shown that deceased 
violated some of the conditions of the policy. The provisions claimed 
to have been broken are, first, that the insured became intemperate so 
as to impair his health, and second, that the party came to his death 
by his own hand. The plaintiff has admitted that the insured came 
to his death by his own hand. This entitles the defendant to a ver- 
dict, unless the plaintiff has shown that the deceased was insane so as 
to be incapable of committing the act in the sense these words are 
used in the policy ; that is, to such an extent as to relieve the act of 
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the character of self-destruction. The plaintiff on this point has the 
burden of proof upon him. 

I will read and adopt the charge of Judge Dillon, which has been 
approved by the Supreme Court, with reference to the meaning of 
these words in the policy, and as to what must be shown to avoid the 
act of self-destruction. 

**Tt is not every kind or degree of insanity which will so far excuse 
the party taking his own life, as to make the company insuring liable. 

‘To do this, the act of self-destruction must have been the conse- 
quence of the insanity, and the mind of the decedent must have been 
so far deranged as to have made him incapable ef using a rational 
judgment in regard to the act which he was committing. 

“Tf he was impelled to the act by an insane impulse, which the 
reason that was left him did not enable him to resist, or if his rea- 
soning powers were so far overthrown by his mental condition that he 
could not exercise his reasoning faculties on the act he was about to 
do, the company is liable. On the other hand, there is no presumption 
of law, prima facie or otherwise, that self destruction arises from in- 
sanity ; and if you believe from the evidence that the decedent, al- 
though excited or angry, or distressed in mind, formed the determi- 
nation to take his own life, because in the exercise of his usual rea- 
soning faculties he preferred death to life, then the company is not 
liable, because he died by his own hand, within the meaning of the 
policy.” 

The Supreme Court summed up the rule in this language : 

** We hold the rule on the question before us to be this: If the 
assured, being in the possession of his ordinary reasoning faculties, 
from anger, pride, jealousy, or a desire to escape from the ills of life, 
intentionally takes his own life, the proviso attaches, and there can 
be no recovery. If the death is caused by the voluntary act of the 
assured, he knowing and intending that his death shall be the result 
of his act, but when his reasoning faculties are so impaired that he 
is not able to understand the moral character, the general nature, con- 
sequences and effect of the act he is about to commit, or when he is 
impelled thereto by an insane impulse which he has not the power to 
resist, such death is not within the contemplation of the parties to 
the contract, and the insurer is liable.” 

This construction of these words in the policy, and the quantity of 
evidence to avoid them, is binding upon this court, and the testimony 
must be considered with reference to that construction. 

If you find that the testimony brings the insured’s condition of 
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mind within this doctrine thus laid down by the Supreme Court, the 
defense of self-destruction is answered. Upon this point you will 
look at the evidence as to his usual habits, his condition, his cireum- 
stances, and all the surroundings and influences tending to such an 
act, and bearing upon his mental condition, and determine whether 
or not the insured was in the condition mentioned in the foreyoine 
instructions. If he was, then he was morally responsible for the act, 
and, in alegal sense, there was no self-destruction. If he was in the 
enjoyment of his faculties to the extent hereinbefore mentioned, th« 
condition of the policy was broken, and the defendant is not liable. 

There is still the question of intemperance. If you should find that 
the insured had impaired his health by intemperance, then the policy 
is void. ‘This is sufficient of itself to defeat a recovery. He agreed 
that he should not impair his health by intemperance, and if he broke 
that provision, he cannot recover. If the evidence shows you that 
such is the case, the policy is void ; but the burden of proof upon 
that point is upon the defendant. The defendant must show, to your 
satisfaction, that after the policy was issued, the insured did impair 
his health by habits of intemperance. If the evidence shows that, it 
avoids the policy. You must find it, however, upon the evidence. 

Tf you should find that his intemperance produced the mental con- 
dition relied upon to avoid the effect of the self-destruction clause in 
the policy, then the plaintiffcannot recover. If the insanity was pro- 
duced by habits prohibited by the policy, then it cannot be set wp in 
avoidance of a breach of another condition. Intemperance avoids the 
policy, and if intemperance produced the insanity, this insanity can- 
not be set up as an excuse for the violation of the self-destruction 
clause. 

The weight of the testimony is for you to settle, and it is for you to 
draw conclusions from it. Opinions of witnesses are admissible in 
some cases, und when admissible, it is the duty of the jury to give 
them such weight as they deem them entitled to. They are not abso- 
lutely binding upon you, but you may reject or receive them, as you 
think them worthy. 

‘If you find for the plaintiff, you will find the sum mentioned in the 
policy, with interest at six per cent, after ninety days from Dee. 23, 
1871—that is, from March 23, 1872. 
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SUPREME COURT OF NEW HAMPSHIRE. 


From Merrimack Circuit Court. 


NANCY M. HILL, 
US, 
EQUITABLE MUTUAL FIRE INS. CO. 


One of the printed “rules and regulations’? appended to a fire insurance policy, 
provided, ‘‘If any building insured in this company shall be vacated by the 
owner or occupaut, notice thereof shall be given to the secretary of said com- 
pany prior thereto, stating the particulars of such vacation or removal, and the 
iength of time said building or buildings are to remain occupied.’’ The policy 
set ont that the assured was insured ‘under the conditions and limitations 
contained in the accompanying articles ;’’ 

Held, that such ‘rules and regulations’ were accompanying articles within the 
meaning of the policy. 

The assured gave notice to the agent of the company, that the occupant would be 
absent for about four weeks, in a temporary employment for the plaintiff’s 
husband, and that the wife of the occupant would go with him on a visit ; 

Held, that notice to the agent was notice to the company. 

The assured gave notice to the agent, that the occupant did not intend to move his 

% Do O ’ . a 
things away from the dwelling-house insured, but he did remove the most of 
the household furniture and effects to a neighbor’s, before he and his family 
went away on the temporary employment and visit. The dwelling-house was 
burned when unoccupied ; 

Held, that a material condition of the contract was violated ; that notice of the 
‘particulars of such vacation or removal’’ had not been given, within the mean- 
ing of the policy. 

Held, that failure of the plaintiff to give notice of such particulars was not a mis- 
take within the meaning of sec. 2, ch. 157, Gen. Stats., overruling Chamber- 
lain vs. Ins. Co., 55 N. H., 249. 


Assumpsit on a policy of insurance. It was referred, under the 
act of 1874, to a referee, who found for the defendant, and, at the 
request of the parties, reports his conclusions of fact and law as 
follows : 

The action was founded upon a policy of insurance, whereby the 
defendant agreed to insure the plaintiff the sum of $825, upon a 
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dwelling-house and other property, for the period of five years 
from March 12, 1869, “under the conditions and limitations con- 


> 


tained in the accompanying articles.” Appended to the policy were 
printed ‘‘rules and regulations.” No. 8 of these was as follows : 
“Tf any buildings insured in this company shall be vacated by the 
owner or occupant, notice shall be given to the secretary of said com- 
pary prior thereto, stating the particulars of such vacation or re- 
moval, and the length of time said building or buildings are to re- 
main unoccupied.” 

The contract of insurance was made with full knowledge, on the 
part of the insured, of the binding force of this condition as a part 
of the contract. For some time prior to the destruction of the build- 
ings by fire, on February 22, 1872, the buildings were occupied by 
the son of the plaintiff, with his family, consisting of a wife and minor 
child. 

The husband of the plaintiff having a quantity of wood to draw 
from Loudon, where he resided, to Concord, wanted the assistance of 
his son, Sylvanus W. Hill, and it was arranged that he should come 
and help him for three or four weeks, and that his wife and child 
should come at the same time and remain on 9, visit during the son’s 
engagement with his father. In anticipation of this, the plaintiff, with 
her husband, went to Grafton, N. H., about the first of January, for the 
purpose of seeing one Whitcomb, who was the agent of the insurance 
company through whom the insurance had been effected, and to as- 
certain if permission might be had for the temporary vacation of the 
premises. 

Mr. Whitcomb, a witness called by the plaintiff, testified, (and I 
find the fact to be,): ‘‘ Mr. Hill said (his wife, the plaintiff, being 
present,) his son was coming to Loudon to help him, and they wanted 
his wife to come and make them a visit, and wanted to know if it 
would make any difference with the insurance.” JI asked him how 
long they would probably be gone. He said “Three or four weeks.” 
I then said to him: “I suppose they are not going to move their 
things away?” He said, “ No, they’re only going on a visit.” I told 
him then it wouldn’t make any difference if they were not to be gone 
more than that length of time. Sylvanus went away with his family 
about the first of February. He testified that his intention then 
was not to be absent more than three or four weeks, and that before 
going away, “ we moved some stuff to a neighbor's, having been ad- 
vised by,Mr. Clifford to move my things, out of fear they might be 
stolen.” 
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He moved, in fact, substantially all his houschold property, leaving 
a chair or two, a table or two, a little tinware, and a peck or a little 
more of potatoes, all of little value. The house and barn were de- 
stroyed by fire on the night of February 22d. It was conceded by 
the defendant, that the premium for insurance had been regularly 
paid, and that there was no over-insurance, and that proofs of loss were 
made in due form and proper time, and that the title of the property 
at the time ‘of the insurance or loss was in the plaintiff. I find that 
Whitcomb, the agent, would not have consented that the insurance 
should continue, notwithstanding the temporary absence of the 
family, if he had understood that the goods were to be removed. 

My conclusions of law are as follows : 

1. No. 8 of the rules and regulations was a legal and valid part of 
the contract of insurance. 

2. Notice of the intended vacation of the premises to Whitcomb 
was notice to the company. 

3. The qualified consent of Whitcomb to the temporary vacation 
of the premises, was a waiver by the company, of the requirement 
that notice of such intended vacation of the premises should be given 
to the secretary. 

4. There was no mistake concerning the conditions upon which 
the vacation of the premises was assented to by the company, within 
the intendment of see. 2, ch. 157, Gen. Stats., which is as follows : 
“No policy of insurance shall be avoided by reason of any mistake 
or misrepresentation, unless it appears to have been intentionally 
and fraudulently made; but the party insuring, in any action brought 
against them on such policy, may show the facts, and the jury shall 
reduce the amount for which such party would otherwise be liable, 
us much in proportion as the premium ought to have been increased 
if no mistake or misrepresentation had occurred.” 

Because,—1. A neglect on the part of the assured to inform the 
occupant of the conditions annexed to the temporary removal, (if 
such neglect occurred, concerning which there is no evidence, ) is not 
2 mistake within the meaning of the statute. 2. The statute was not 
intended and will not be construed to relieve against such a mistake 
as, if permitted to avail the party making the mistake, would prac- 
tically annul the plain provisions of a contract deliberately made 
and plainly understood by both parties thereto. 

The questions of law arising on the foregoing case, were transferred 
to the Superior Court for determination by Stanley, J. 
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Dor, Ch. J. 

The rules and regulations are accompanying articles within the 
meaning of the policy. 

2. The policy does not expressly say that it will be void if the rules 
and regulations are not complied with ; but the giving of the notice 
of vacating the house is a condition of the contract to be performed 
by the plaintiff, and she cannot compel the defendant to perform its 
part if she has not performed hers. She was to inform the defen- 
dant of the particulars of the intended removal. ‘The notice was 
that the occupants were going away, but were going to leave “ their 
things” in the house. The occupants removed substantially all their 
household property. That was such a removal as the plaintiff gave 
the defendant no notice of. It was such a removal as the plaintiff 
notified the defendant was not to take place. And the defect in the 
notice was material. If the goods are not excessively insured, their 
presence in the house is generally a material guard against the burn- 
ing of the house by the owner of the goods. ‘The danger of his burn- 
ing his goods, the difficulty of his removing his goods after he sets the 
fire, and the evidence of incendiarism furnished by his removing them 
as a preparation for fire, afford substantial protection against fraudu- 
lent incendiarism, of whick insurance companies may well avail 
themselves. A house containing the goods of the absent family is likely 
to be better watched than an empty one. The increase of the risk 
on a house by removing the household property, not over-insured, is 
evident and material. The removal of substantially all of such pro- 
perty is not, as matter of law, a technical objection, or a slight mat 
ter as regards the plaintiff’s claim. It is one of the material parti- 
culars of the subject of occupation, in which the plaintiff gave the 
defendant information, contrary to the subsequent fact. The defen- 
dant assented to such a removal as the plaintiff gave notice of; but 
when the plaintiff informed the defendant that, in a material particu- 
lar, the removal would not be such as in fact it was, it is impossible to 
say that she performed the condition, without a performance of which 
she cannot compel the defendant to perform its part. 

3. The failure of the plaintiff to perform a condition on her part to 
be performed, was not a mistake within sec. 2, ch. 157, Gen. Stats. ; 
Sleeper vs. Ins. Co., 56 N. H., 401, overruling Chamberlain vs. Ins. 
Co., 55 N. H., 249. 

Judgment for the defendant. Case discharged. 
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SUPREME COURT OF ILLINOIS. 
NORTHERN GRAND DIVISION. 


- Appeal from Cook County. 


KNICKERBOCKER LIFE INS. CO. 
Us. 
SAMUEL SEELEMAN.* 


Where the defendant, an attorney, failed to effect a settlement of a claim, and vol- 
untarily abandoned the effort, he is not entitled to recover of the company un- 
der a contract conditioned on his effecting a settlement. 


Judgment reversed. 


Breese, J. 

This was assumpsit in the Superior Court of Cook County, by Sam- 
uel Seeleman, plaintiff, and against the Knickerbocker Life Ins. Co., 
defendants, and an instrament in writing of the following tenor : 

“ Chicago, February 10,1873, $300. We hereby agree to pay Sam- 
uel Seeleman, three hundred dollars as an attorney fee, in the event 
of his effecting a settlement of claims under two policies for $6,000, 
in favor of Margaretta Friedel, on the life of her late husband, pro- 
viding that terms are such that the Knickerbocker Life Ins. Co. ac- | 
cept of them, and adjust the losses in accordance with said terms ; 
said three hundred dollars to be paid to him by us immediately upon 
the consummation of said settlement. Wheaton & Randall, Managers.” 


The general issue was pleaded, and the same tried by a jury, which 


* Opinion filed January 31, 1877. 
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resulted in a verdict and judgment for the plaintiff, for three hundred 
dollars, to reverse which defendants appeal. 

We have not considered it necessary to notice the various points 
made by appellants on this record, being well satisfied the evidence 
fails to show a performance of the contract on the part of appellee. 
It is clear he did not effect a settlement of the claims under these 
policies of insurance, but wholly failed therein, and, as the evidence 
shows, he of his own accord abandoned the effort. 

The claim made by appellee, that he was prevented by the act of 
the company from effecting a settlement after he had expended time 
and labor therein, is unfounded, being wholly unsupported by the 
testimony ; consequently he could not be allowed to recover as for a 
quantum meruit. 

The instructions, therefore, for appellee on this theory were errone- 
ous, and should not have been given. 

The judgment is reversed. 


UNITED STATES SUPREME COURT. 


Ocrosrer Term, 1876. 


Error to the U. S. Circuit Court, Northern District of Illinois. 


HENRY W. SHACKER, Plaintiff in Error, \ 


Us. 


HARTFORD FIRE INS. CO. 


An action upon a policy for $1,400, where only that amount can be claimed, will 
not give jurisdiction where the limit was fixed at $2,000, though damages are 
laid at $3,000. 


Warrer, Ch. J. 
On opening this record we find that the action below was assumpsit 
upon a policy of insurance for fourteen hundred dollars. There are 
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two counts in the declaration, but they are both upon the same cause 
of action, and although the damages, both in the writ and declaration, 
are laid at three thousand dollars, it is apparent from the whole record 
that there could not be a recovery in any event for more than four- 
teen hundred dollars and interest from July 14, 1873. 

Our jurisdiction, when this writ issued, was limited in cases of this 
character, to those in which the “matter in dispute, exclusive of costs, 
exceeds the sum or value of two thousand dollars.”—(Rev. Stat., sec. 
392.) Now, in the same class of cases, where a judgment or decree 
has been rendered since May 1, 1875, the amount must be five thou- 
sand dollars. 18 Stat., 316. 

In Lee vs. Watson, 1 Wall., 339, we held that ‘‘in an action upon a 
money demand, where the general issue is pleaded, the matter in dis- 
pute is the debt claimed, and its amount, as stated in the body of the 
declaration, and not merely the damages alleged or the prayer for 
judgment at its conclusion, must be considered in determining 
whether this court can take jurisdiction.” Applying this rule, which 
is clearly right, to the present case, we must dismiss it for want of ju- 
risdiction. 





